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Preface 


This book developed out of the Third National Conference of the Ameri- 
can Psychology-Law Society which was held in Snowmass, Colorado in 
June, 1977. The majority of the chapters represent an expansion and 
development of a select portion of the papers originally presented at that 
time. Five of the chapters, while not presented at the conference, were 
Specifically requested because of their appropriateness to the central 
theme of the volume. 

As the title to the book indicates, we were interested in putting together 
a collection of writings that represented new directions in psycholegal 
research. The chapters of Section I of the volume present both theoretical 
and empirical approaches to studying the decision making of participants 
within the legal process and system. Chapter 1 by Monahan and Novaco 
presents a theoretical and conceptual rationale for studying the decisions 
of corporate executives which result in violence to the public. Farrington 
and Knight, in Chapter 2, test the value of the subjectively expected 
utility model for explaining a person's decision to steal. Perlman, in Chap- 
ter 3, then argues for the theoretical and heuristic value of using attribu- 
tion theory to study the decision making of various participants within the 
criminal justice process and system. In the next chapter, Carroll examines 
Some psychological principles used by parole boards in predicting the 
recidivism of offenders. He points out that the boards can use both clinical 
information concerning the specifics of a particular case, as well as statis- 
tical prediction aids. His chapter particularly focuses on the use of this 
latter body of information. Finally, in Chapter 5, Копеёпі, Mulcahy and 
Ebbesen take a radically different approach to analyzing legal decision 
making. By ignoring traditional social psychological theories and, instead, 
by statistically analyzing the covariation between the information availa- 
ble to the participants in the legal decision and the actual decisions that 
they reach, they argue that this approach will yield an empirically derived 
theory that can be used to predict legal decision making. 

The second section to the book focuses on another major development 
Within PSycholegal research—namely, research used to identify critical 
Problems within the legal process and system and approaches for 
ameliorating those deficiencies. Grisso and Manoogian investigate 
Juveniles’ comprehension of Miranda warnings and demonstrate that the 
assumption that they provide an important right to juveniles is not war- 
ranted in many cases, since the juveniles do not understand the intended 


vii 
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warnings. They go on to point out how this research can be potentially 
valuable to the courts and policy makers in determining the capacity of 
particular juveniles to both understand the warnings and waive their 
rights. In Chapter 7, Kaplan and Schersching illustrate the utility of in- 
formation integration theory for potentially minimizing the effects of bias 
on judge and juror judgments. Borgida, in Chapter 8, then examines the 
impact of the common law rules of evidence in rape cases versus two 
types of revised evidentiary rules on the decisions of simulated juries. As 
the first of a series of studies in this area, this programmatic effort should 
be valuable to legislators who are concerned with making laws more just 
for both rape victims and their alleged assailants. The section ends with a 
chapter by McGillis who provides a comprehensive review and discussion 
of the alternatives to the traditional processing of disputes through the 
courts. There can be no question that the excessive delays that often 
typify the processing of both civil and criminal cases make this an impor- 
tant area for further research that should ultimatel 
system. 


The last section sharply diverges from the previous two. In this section 
we wanted to focus on one substantive topic in depth, rather than broadly 
covering the use of major conceptual approaches of psychology in the 
study of the law. Because of psychology’s long standing interest and 


involvement with mental health, we chose to investigate some 
psycholegal issues in the carea 


Services. Each chapter in this 


y improve our justice 


section uses different research 
ntimately affect both the 
recovery. Meyer and Wil- 
therapists understand the 


civil commitment law affects 
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Corporate Violence: 
A Psychological Analysis 


John Monahan 
Raymond W. Novaco 


A group of stockholders recently filed suit against 17 executives of the 
McDonnell Douglas Corporation. The suit alleges that the executives had 
prior knowledge of a defect that was responsible for the 1974 crash in 
Paris ofa DC-10 in which 346 persons were minced into 18,000 pieces after 
the plane's rear cargo door had blown out (Associated Press, March 5, 
1977). Two years before the crash, officials at McDonnell Douglas are 
claimed to have had incontrovertible evidence that the door had failed 
factory testing and had in fact blown out on a flight over Canada. The 
Officials were quoted at the time as conceding that ‘We have an interest- 
ing legal and moral problem," but decided to take no corrective action 
(Johnson, 1976; Eddy, Potter, and Page, 1976). 

Kriesberg (1976), in a recent Note in the Yale Law Journal, documents 
the fact that legislative and judicial policies for responding to such alleged 
corporate malfeasance are in a period of transformation. He argues that 

‘effective legal policy concerning corporate crime must be founded on an 
understanding of the decision-making process underlying corporate ac- 
tion” (p.1092). 


Despite the web of penal statutes surrounding corporate entities and employees, 

the capacity of the criminal law to control corporate crime has been widely 

discounted. The basic problem is that the law is not founded on an understand- 

ing of the decision-making process that the law must shape in order to deter 
PEE 


We would like to thank Thomas Lalley, Scott Armstrong, Robert Me 
Tuce Sales, and Paul Lipsitt for their helpful comments on a previou 


ier, Vladimir Копеёпі, 
s draft of this chapter. 
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corporate lawbreaking . . . [L]egal policy has not been based on a systematic 
analysis of corporate decision-making that sets out the factual patterns and 
deterrence strategies implied by the various assumptions. As a result, the as- 
sumptions of legal policymakers are usually unarticulated and untested, and the 
actions based on those assumptions are often misguided (p. 1099), 


Monahan, Novaco, and Geis (1979) have attempted to expand the 
empirical study of corporate decision-making to include the most extreme 
forms of corporate crime described by Kriesberg (1976). They defined 
corporate violence as "'behavior producing an unreasonable risk of physi- 
cal harm to consumers, employees, or other persons as a result of deliber- 
ate decision-making by corporate executives or culpable negligence on 
their part." ' They suggested that the lack of behavioral science research 
on the topic was the result of individualistic and political biases on the 
part of researchers and a relative lack of access to data bases and funding 
sources. Finally, they proposed a three-pronged research strategy of in- 
tensive case studies, quasi-experimental analyses of existing naturalistic 
data, and laboratory simulations to bring this neglected form of violent 
behavior under empirical Scrutiny. 

This chapter will extend the analyses of Monahan, Novaco, and Geis 
(1979) by presenting a series of reasoned hypotheses regarding the 
aspects of corporate decision-making which relate to the occurrence of 
violent behavior. We believe that it will be profitable to approach the 
Subject of corporate violence as Goldstein, Heller, and Sechrest (1966) 


therapy, i.e., to examine research in re- 


id management theory may thus provide 
corporate violence in many ways 
cision-makers, and the developing 
provide insights into its nature. 
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the development of a body of empirical research on corporate forms of 
violent behavior. 


1. INDIVIDUAL AGGRESSION AND VIOLENCE 
A. Reinforcement Control 


Individual aggression and street and family violence have been among the 
most studied topics in the history of the social sciences. One of the most 
frequently verified and straightforward hypotheses in the literature is that 
aggressive or violent behavior can be shaped and maintained by reward 
and punishment contingencies. The conditions of reinforcement may be 
either direct (Geen and Pigg, 1970; Geen and Stonner, 1971) or vicarious 
(Bandura, 1965). The instrumentality of aggressive behavior, i.e., its func- 
tion in obtaining a desired outcome, is a powerful determinant of aggres- 
Sion and its intensity (Buss, 1963; 1966). By systematically rewarding 
Compliance and punishing noncompliance, aggressive behavior can be 
brought under instructional control (Bandura, 1973). The obedient aggres- 
Sion demonstrated in Milgram's (1963) research followed from the sub- 
Ject's displacement of social values in response to the requests of a per- 
Ceived, legitimate authority. When the demands of the instructing author- 
ity are more immediate and salient than the demands of the victim, there 
is a greater probability of an obedient response (Milgram, 1965). 

Economic contingencies bearing on decisions within corporations ap- 
Pear to define the situation as one that is especially conducive to the 
instructional control of behavior (Armstrong, in press). Baumhart (1961) 
found that the behavior of a person's superiors in the company was 
ranked as the primary determinant of unethical decision-making by execu- 
tives. As one of his respondents put it, '' The constant, everyday pressure 
from top management to obtain profitable business, unwritten, but well 
Understood, is the phrase ‘at any cost.’ To do this requires every conceiv- 
able dirty trick” (p. 132). 

Brenner and Molander (1977), in their 15 year fo F oe 
(1961) survey, found that superiors were still ranked as the primary 1n F 
ence on unethical decision-making. `` Respondents frequently ш 
9f superiors’ pressure to support incorrect viewpoints, sign false des 
ments, overlook superiors’ wrongdoing, and do business with а. 
friends" (p. 60). Fully half of the executives surveyed in the es 
believed that superiors often do not want to know how results are 
tained, as long as the desired outcome is achieved. у 

In addition to heightening the salience of superiors 


llow-up of Baumhart's 


instructions, the 
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economic contingencies bearing on corporate decisions appear to 
constrict the consideration of non-economic factors in the decision- 
making process. Brenner and Molander (1977) reported that “only” 28 
percent of the executives surveyed agreed with the position of economist 
Milton Freedman (1962), who has stated that “few trends could so 
thoroughly undermine the very foundation of our free society as the ac- 
ceptance by corporate officials of a Social responsibility other than to 
make as much money for their Stockholders as possible" (p. 132). Many 
other executives undoubtedly resonate to the sentiments of management 
theorist Peter Drucker (1974) who states that managers must negotiate 
""trade-offs" between product safety and corporate profit. 

It is interesting to note how these “trade-offs” are resolved in practice; 
Linowes (1972), for example, suggests that corporations should produce 
an annual ''Socio-Economic Operating Statement." In his proposed 
scheme, under the category of "Relations with People," one would take 
the costs of Improvements, such as "training program for handicapped 
and "extra turnover costs because of minority hiring," and 
h Detriments as "postponed instal- 
ling of new safety device on cutting machines” to arrive at a figure for the 
Net Improvements in People Actions for the Year. Even Estes’ (1976) 
Sympathetic review notes the ‘‘ambiguities”’ involved in setting dollar 
equivalents to physical injuries. How many handicapped workers need to 
the *'trade-off" that other workers are 
losing their limbs on unprotected cutting machines? 


is the conclusion of the Center for Auto 
Safety (1972) that the Volkswag 


Е ; and Geis, 1979; Geis and 
Monahan, 1976) illustrate that Safety decisions are balanced against the 
financial costs of implementing them. 


B. Ethical Standards 


Net reinforcement value, or absolute cost-benefit considerations, alone 
do not fully describe the Contingency matrix confronting the potential 
aggressor. An additional consideration is whether the aggressive act vio- 
lates the ethical criteria that an individual has Set for his or her own 
behavior. Decision-making “hinges 
administered outcomes continge: 
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own standards" (Mischel and Mischel, 1976, p. 98). The relevance of 
self-imposed standards to the performance of both aggressive (Bandura 
and Walters, 1963; Bandura, 1973) and moral behavior (Aronfreed, 1968; 
1976) has been amply demonstrated. With respect to corporate decision- 
making, there would appear to be several factors influencing the 
development of standards regarding the degree of harm to be tolerated 
Without self-condemnation: the harm tolerated by the corporation in the 
past, the harm tolerated by other corporations in the same industry, and 
the individual decision-maker's own '' moral code.’ Put another way, the 
decision-maker may compare the amount of harm generated by a given 
decision with his or her company's historical standards, with the com- 
parative standards of the industry, and with absolute standards as judged 
by the decision-maker's personal, moral goals. Anecdotal evidence exists 
to support all three sources of performance standards. 

Stone (1975) cites worker safety records in coal mines operated by the 
traditional coal mining companies and those from mines more recently 
Purchased and operated by steel companies. He found twice as many 
deaths and over five times as many injuries in the mines operated by the 
coal companies as in the mines operated by the steel companies; the 
reason appears to lie in historically based performance standards adopted 
In the two industries. 


Traditionally, the steel company’s top corporate executives, being used toa 
relatively good safety record in their steel mills, have never been willing to 
tolerate poor safety performance in their mines. "There's a paternalistic attitude 
(in the steel companies) that you don't find prevalent in (coal),’ admits the head 
of one large commercial coal operation (cited in Stone, 1975; p. 138). 


The steel companies never adopted the "coal mining mentality" of ac- 
cepting high death and injury rates among their employees. 

_ Social comparison processes (Festinger, 1954) have also been found to 
Influence the setting of ethical performance standards. Baumhart (1961) 
reported that corporate executives rated "industry climate as one of the 
Primary factors giving rise to unethical decision-making. The same survey 
found that ‘‘personal codes” of morality were seen as the chief influence 


when ethical decisions were made. 


C. Diffusion of Responsibility 


The probability of individual aggression increases as aggressors pus 
exempt themselves from self-devaluation and liability of punishment y 
diffusing responsibility to others for harm-doing behavior (Bandura, 
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Underwood and Fromson, 1975; Diener, 1976: Diener, Endreson, Beaman, 
and Fraser, 1975). Analogously, diffusion of responsibility relieves in- 
dividuals of a felt need to engage in prosocial behavior, such as aiding a 
person in distress (Darley and Latane, 1968). Corporate organizations 
appear designed to distribute responsibility in as many directions as pos- 
sible (Sutherland, 1949). *"The buck," as Mintz and Cohen (1971; p. 295) 
have stated, "seems to stop nowhere." As Bandura (1973) has put it: 


[One] bureaucratic practice for relieving self-condemnation for aggression is to 


rely on group decision-making, so that no single individual feels responsible for 
what is eventually done. Indeed, social ог 


ganizations go to great lengths to 
devise sophisticated mechanisms for obscuring responsibility for decisions that 
affect others adversely . 


- . Through division of labor, division of decision- 
making, and collective action, people can be contributors to cruel practices and 


bloodshed without feeling personally responsible or self-contemptuous for their 
part in it (p. 213). 


What Hannah Arendt (1965) referred to as “ 


play a significant role in corporate decision-making which results in harm 
(Nader, 1972; Geis and Monahan, 1976). In discussing corporate decisions 
in the automobile industry, McCarthy (1972) has observed: 


tule by nobody” is likely to 


It is unlikely that G[eneral] M[otors] chairman James Roche ever sends out 
memos to his staff saying things like ‘Make the exhaust systems out of cheaper 
metal this year, or ‘Order a lower-grade iron for the wheel disks on those 
three-quarter-ton trucks.’ Yet in many such cases he might as well . . . [D]own 
the line of corporate responsibility someone had those thoughts about cheapen- 
ing the exhausts and disks, someone else seconded those thoughts, and 
Someone else carried them out. Death and injury resulted and surely GM regrets 


it. Yet many millions in that $22 billion Profit [from 1947 to 1969] resulted also. 
and it is not likely that GM has regrets about that (p. 34). 


D. Sex Differences 


is one of only four sex differences 


"fairly well established" by empirical research. They 


found that: 
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aggressive fantasies), as well as the direct forms more frequently than girls. The 
sex differences are found as early as social play beings—at age two or two anda 
half. Although the aggressiveness of both sexes declines with age, boys and men 
remain more aggressive through the college years. Little information is availa- 
ble for older adults (p. 352). 


Among persons over eighteen, however, males are still arrested for 
violent crimes nine times more frequently than females (Kelly, 1977), 
despite the fact that female violence has increased substantially in recent 
years. A recent review of laboratory research on aggression by Frodi, 
Macaulay, and Thorne (1977) has argued that sex differences in aggression 
are not as prevalent as commonly believed and that women may be as 
aggressive as men under certain conditions, such as when the aggressive 
act is perceived as justified. However, in their review of studies concern- 
ing aggression in non-angered subjects (which is most pertinent here), the 
authors found many studies showing clear-cut sex differences. 

Objection might be taken to generalizing this sex difference in in- 
dividual aggression to the corporate sphere. It has been alleged that 
female executives, in order to succeed in the male-dominated corporate 
hierarchy, are forced to suppress the more stereotypically "feminine" 
aspects of their personality (e.g., compassion). Hennig (1976), in the most 
comprehensive study to date on female corporate executives (Presidents 
and Corporate Vice-Presidents of major corporations), found that her 
subjects did indeed report that at the outset of their careers they were 
"determined to act as much as possible like the men around them” (vii- 
14). At approximately age 25, ‘‘all of the subjects took their femininity and 
‘stored it away for future consideration’ "' (vii-2). At 35-40, however, 
after achieving success in their business careers, these executives were 
able to reincorporate previously suppressed aspects of their personality, 
Such as a desire for close, noncompetitive, personal relationships. 

Given the changes that have occurred in American society in regard to 
Women’s rights since 1950 —when Hennig's subjects were beginning their 
business careers—the initial "masculine" period for the prospective 
Woman executive may be less mandated by current business climate. 


II. ORGANIZATIONAL AND MANAGEMENT THEORY 


An enormous literature exists in what might be loosely termed *'organiza- 
tional psychology" or "the sociology of organizations." It spans the con- 
tinuum from the sweeping theories of Parsons (1960) and Merton( 1957) on 
the nature of organizations and bureaucracies and their place in society. 
through the more limited and empirical approaches of Katz and Kahn 
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(1966), March and Simon (1958), and Argyris (1964), to the piema 
prescriptions for effective management of Drucker (1974) and Townsen 
(1970): 


A. Organizational Roles 


While the literature on organizations and bureaucracies is difficult to 
summarize, there are several concepts that appear to recur in vanor 
theories and across levels of analysis. One such concept is that of ' rA 
in an organization (e.g., Biddle and Thomas, 1966: Sarbin & Allen, vs - 
Cyert апі MacCrimmon, 1968). A role, according to Haas and Dra P 
(1973), is "а cluster of norms that applies to any single unit of ies 
interaction" (p. 111). The norms defining a role in an organization nee 
not be handed down from the leader of the organization; they may be 
supplied by one's organizational peers. Roles provide a set of d 
tions which **may include preferences with respect to specific acts an 
personal characteristics or styles; they may deal with what the person 
should do, what kind of person he should be, what he should think, ог 
believe, and how he should relate to others" (Katz and Kahn, 1966; P- 
175). y 
the effect that an organizational role may have on its occupants 1S 


demonstrated most vividly in a study by Lieberman (1956) of the attitudes 
of manufacturing employees. A gri 


"worker" to the role of ""foreman." Over a three year period, some о 


d some were demoted back to the 


attitudes toward a number of compan 
all were still Workers; after all were 
some remained foremen and some 


y issues at three points in time: when 
promoted to foremen; and later when 
were returned to the worker role. The 
eved that "management officers really 
ally low in both groups (0-8 percent); it 
h groups one year after entry into the 
7 percent of those who remained in the 


ons of one or more persons with the 
(e.g., Nader, 1971; Townsend, 1973; Stone, 
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1975). The proposal was first made by former Supreme Court Justice 
William O. Douglas in the 1930s when he was the chairman of the Securi- 
ties and Exchange Commission. Douglas spoke of the need for ‘‘a public 
director, representing not only the present but the potential stockholder 
and representing the public as well" (quoted in Chamberlain, 1973; p. 
195). The proposal has yet to be acted upon, despite intensive lobbying 
during Nader's Campaign GM" (Nader, 1975). As might be expected, 
the notion of a public director has been vigorously resisted by corporate 
executives. The result of such a proposal, it has been held, is that *timpor- 
tant corporate policy debates will be carried into the streets, just as has 
occurred, with much the same backing [i.e., by social ‘‘radicals’’], in 
American universities" (Manne, 1975; p. 103; see also Roche, 1975). 

The rationale in the demand for a public director is based on the belief 
that if a person specifically was given the role of considering the interests 
of the potential victims of hazardous products (or the victims of price 
gauging), he or she would bring such issues to the fore in board meetings 
and would engage in ‘‘whistle-blowing”’ publicity if those concerns were 
ignored. Whether this would actually occur, or whether the public direc- 
tor would gradually adopt the values of the other board members and 
disregard his or her role prescriptions, is not known. 


B. Organizational Levels 


In addition to the influence of organizational roles upon the attitudes and 
behavior of the individuals occupying them, the variable of organizational 
level has received scholarly attention (Indik, 1968; Porter, Lawler, and 
Hackman, 1976). Level here refers to the location in the corporate hierar- 
chy at which a given decision is made. Stone (1975) has recently written 
that ‘‘one of the most effective ways to make a corporation more respon- 
sible (in the sense of being more deliberative and reflective) is to take 
decisions of large social concern out of the hands of lower-level 
functionaries and insist that they be put into the hands of others higher in 
the organization” (p. 217). There are several potential reasons to support 
Such a position. Decision-makers at lower levels in the corporate hierar- 
chy may be reluctant to be the bearers of bad tidings to their superiors 
Concerning safety defects and therefore attempt to minimize or cover-up 
the potential harm where possible. They may have the expectation (in- 
deed, they may be given the expectation) that part of their job is to 
"protect" their superiors from inconvenient information, so that the 
Superiors can later claim ignorance (and innocence) if such information 
Comes to light. It is interesting to note in this regard that the percentage of 
executives who reported that honesty in providing information to top 
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management was a major source of ethical conflict has almost doubled in 
the past fifteen years (Baumhart, 1961: Brenner and Molander, 1977). It is 
now ranked as the primary source of conflict between company interests 
and personal ethics (Brenner and Molander, 1977). Finally, those at the 
top of the corporate hierarchy, having "made it" in the business world, 
may feel more of a noblesse oblige responsibility for the social conse- 


quences of their actions or at least a heightened sensitivity to public 
criticisms of their performance. 


Support for the notion tha 
influence safety-related deci 


them was that ‘‘more oft 
safety officials at top тапа; 


» they found that two of the "Big Four" De- 
cturers make recall decisions at the middle- 
management level and two at the level of top-management (vice 
Presidents and members 
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to the level of the organization on the hierarchy of its own need- 
fulfillment, usually expressed in financial terms. According to Stone 
(1975): 


[W]hile the corporation is potentially immune from a single-minded profit orien- 
tation, in any particular company that potentiality is able to become reality only 
after some satisfactory level of profits has been achieved. A corporation that is 
operating ''оп the margin" is going to cut as many corners as it can get away 
with on worker safety, product quality, and everything else (p. 234). 


Such an inference might also be drawn from the psychological literature 
relating goal frustration to the willingness to engage in aggression and 
relating goal attainment to the performance of socially responsible 
behavior (Berkowitz, 1962; Berkowitz and Connor, 1966; Rosenhan, 
Moore, and Underwood, 1976). 

Just as individuals low in the corporate hierarchy may perceive them- 
selves as having more to lose by giving attention to ‘‘unprofitable’’ issues 
such as safety, so too organizations which have not achieved the level of 
Success to which they aspire may lack concern for that which does not 
advance their fiscal status. It would not be difficult to interpret Drucker's 
(1974) popular management text in such a light; Drucker holds that the 
Principal ‘‘limitation’’ on an executive's social responsibility is his 
“higher responsibility" to make a profit for the organization (p. 344). 

Indeed, Lane (1953), in one of the earliest empirical studies of business 
ethics, concluded that ** while it is generally (but not universally) true that 
economic gain is necessary for violation of the law to take place, marginal 
and declining firms are more likely to violate the law than prosperous 


firms" (p. 164). 


lll. MORAL REASONING 


The study of moral reasoning, moral development, and moral behavior 
has attracted the attention of a growing number of psychologists (Lick- 
ona, 1976). The cognitive-developmental theory of Lawrence Kohlberg 
(e.g., 1958; 1976; in press) has been the principal approach to the pro- 
cesses by which people distinguish what is "right" from what is 

Wrong." In Kohlberg’s view, moral reasoning must be understood in the 
broader context of cognitive development (Piaget, 1967). He holds that an 
Invariant sequence of three levels of moral reasoning exists: The first is à 
Preconventional level, where rules and social expectations are seen as 
Something external to the self; the second is the conventional level, where 
the self identifies with or internalizes the rules of others, especially of 
Persons viewed as "authorities"; the third is the postconventional level, 
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where persons differentiate themselves from the rules and expectations of 
others and define values in terms of self-chosen principles (Kohlberg, 
1976; p. 33). Each of these three levels of moral reasoning is subdivided 
into two separate stages, resulting in a six-stage sequence of moral 
development. Kohlberg has developed elaborate interview methods for 
assessing his stages of moral reasoning (Kohlberg, Colby, Speicher- 
Dubin, and Lieberman, 1975) and claims 90 percent interrater reliability. 
A paper and pencil instrument to assess moral reasoning has recently 
been developed by Rest (1976). 

Several studies have reported associations between stage of moral rea- 
soning and performance of moral behavior. Kohlberg (1970) found that 75 
percent of Stage 6 *'principled" subjects disobeyed orders to continue 
shocking a *'victim" in a Milgram (1965)-type laboratory experiment on 
obedience to authority, while only 13 percent of lower-stage subjects 
disobeyed. Kohlberg (1970) also found less cheating by higher-stage sub- 
jects than by lower-stage subjects in a replication of the Hartshorne and 
May (1928) cheating studies. Haan, Smith and Block (1968) reported 
substantial relationships between moral stage and participation in sit-ins 
during the Berkeley free speech movement, with 80 percent of the Stage 6 
subjects sitting-in and only 50 percent of the Stage 5 subjects. Leming 
(1974) found analogous results in a study of sit-ins by high school students 
Opposing the Cambodian invasion. Finally, McNamee (in preparation) 
related differences in moral reasoning, as assessed by Kohlberg's scale, to 
the degree of help offered in a "Good Samaritan’ bystander study. 
**Results showed that the frequency of giving help increased with each 
higher level of moral development: Persons at Stage 2 helped 11 percent 
of the time; those at Stage 3, 27 percent of the time; those at Stage 4, 38 
percent; Stage 5, 68 percent; and Stage 6, 100 percent" (Huston and 
Korte, 1976; p. 277). Finally, Tapp and Kohlberg (1971) found that orien- 
tation to general issues of law and justice closely paralleled the Kohlber- 
gian stages of moral development (see also Tapp, 1976). 

Despite its confirmation in studies such as these, Kohlberg' s theory has 
been vigorously criticized: Simpson (1974, 1976) finds it “а case study of 
Scientific cultural bias;" Kurtines and Greif (1974) argue that both the 
reliability of the stage Scoring and the construct validity of the six-stage 
model are seriously inadequate (see Kohlberg's reply, 1975); Mischel and 
Mischel (1976), reflecting a persistent criticism of Kohlberg, state that 
"sophisticated social science versions of stratification Systems which 
categorize people in terms of their overall level of morality, unless care- 


fully moderated, can lead to an elitism that is empirically unjustified as 
well as socially hazardous” (p. 107). 
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Lickona (1976b), in an excellent critique of Mischel and Mischel (1976) 
position, states that such claims have: 


. much appeal both to ethical tolerance and to the strain of intellectual 
relativism that runs strong in American social science. But what logical prob- 
lems are masked by that appeal? At the same time that Mischel and Mischel's 
essay rejects ‘moral stratification systems.” it deplores the fact that people tend 
to be facile at using ‘a wide variety of self-deceptive mechanisms. . . to facili- 
tate and excuse the most horrendous acts . . . and extraordinarily cruel aggres- 
sions.’ By what criteria are acts to be judged horrendous or cruel? If one does 
attempt to construct moral criteria that would identify horrendous acts as well 
as good ones, can 'stratifications' or levels of morality be avoided? 


Of particular relevance to the topic of corporate violence, Lickona 
(1976b), in a critique of an early effort by Geis and Monahan (1976) to 
equate corporate decision making resulting in violence (such as in the 
manufacturing of defective aircraft) with street violence, argues that any 
form of social-moral advocacy presupposes an implicit commitment to a 
moral hierarchy. ‘Опе cannot demand equal treatment of those who kill 
by manufacturing dangerous aircraft and those who murder in the street 
and say that all value systems are relative or arbitrary" (p. 7). While the 
Present authors have not come to a final resolution of the exceedingly 
Complex theoretical and methodological issues raised by Kohlberg' s 
theory of moral reasoning, the theory does appear to have sufficient 
heuristic value to justify its application to the study of corporate violence. 

In the only study to date applying moral development theory to corpor 
Tate executives, Erdynast (1974) states: 

Popular opinion regarding moral reasoning of executives is clear udo ee 
there is none. The common view is that executives are by and large immoral an 
that there are no ethics in business. Executives are viewed as people who ace 
only with their own materialistic self-interest ог with the materialistic 
interest of their companies in mind. Even when executives are not Sate 
as completely immoral persons, they are viewed as at least having ies verns 

Sets of moral values, one for their private lives and a second set which go 
their behavior at work (p. 43). 

In contrast to this view, Erdynast found that a sample of 20 ари ни 
taking а course at Harvard Business School were scored at poe "egi 
4 and Stage 5 on Kohlberg's six-stage scale (comparing favorab у + vea: 
general population) and that there were no differences penea t E 
soning on Kohlberg's ‘‘standard’”’ moral dilemmas (presuma y re 5 
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their "private life" standards) and on dilemmas specifically relevant to 
business practices. None of these dilemmas, however, related directly to 
decision-making which could result in injury to either consumers or em- 
ployees. 


A. Empathy and Dehumanization 


Throughout the moral development literature, the claim is made that the 
ability to take the role of another (role reversibility or reciprocity) is a 
prerequisite in the development of moral reasoning (Simpson, 1976; 
Hoffman, 1976). In one study by Selman (1976), ‘teach role-taking stage 
was found to be a necessary, but not sufficient, condition for the corre- 
sponding moral stage" (р. 308). The emotional side" of role-taking abil- 
ity is empathy or sympathy for others (Kohlberg. 1976). Studies by 
Liebhart (1972) and Schwartz and Clausen (1970) found that the degree 10 
winich subjects sympatinze with the plight of victims correlated with their 
willingness to offer help to others in a ‘Good Samaritan” task. 
Applied to the topic of corporate violence, these results suggest that the 
degree to which the corporate decision-makers can empathize with, or 


take the role of, the potential victims of their actions would relate to the 
amount of violence the 


from moral developme 
could be drawn from t 
number of studies fin 
tenberg, and Redl, 19 
1969), 1973; Bandura, Underwood, 
his colleagues (Diener, 1976; 
of correlation between mea- 
avior. 

5, inhibitions to aggress or to 
by physical distance from the 


s tim dehumanization leading to in- 
aie violence are found in war and in civil unrest (Bandua. 1973): 
pton (1971) quotes one American soldier in Vietnam as saying of his 
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colleagues, “А lot of these people wouldn't think ofkilinga man. . . I 
mean, a white man—a human, so to speak" (p. 66). Janis (1971) notes that 
meetings among top policy-makers in the Johnson Administration to plan 
the course of the Vietnam war ‘were characterized by a games theory 


detachment." The decision-makers "were able to avoid in their discus- 
sions with each other all direct references to human suffering and thus to 
form an attitude of detachment similar to surgeons" (p. 73). 

While moral development theory emphasizes *'role-taking" and “ет- 
pathy"' and social learning theory employs terms such as ** depersonaliza- 
tion" and "dehumanization," the two approaches appear to be addres- 
sing essentially the same phenomenon, albeit in somewhat different lan- 
guages. If one views the victims of violent acts as less than persons and 
less than human, one precludes reversing roles with them and decreases 
the possibility of empathy for them. 

To the extent that the consumers (Victims) of hazardous products or the 
employees of an hazardous industry are removed ia space, lime, and 
social class from corporate decision-makers, there exist conditions con- 
ducive to the development of depersonalization and lack of empathy. 
Speculation on why the Dow Chemical Company has maintained a rela- 
tively good record in avoiding occupational health hazards is relevant in 
this regard. “Part of the answer may be that Dow began as а family firm in 
Midland [Michigan] so that top executives had a strong sense of personal 
identification with Dow's activities and were not isolated from lower-level 
subordinates or production workers" (Cooper and Steiger, 1976b, p. 27). 
Furthermore, when the victims are perceived to have voluntarily chosen a 
hazardous work environment, such as a coal mine, or a hazardous prod- 
Uct, such as a Corvair, they can be seen by decision-makers as having 


ed their own misfortune (Lowrance, 1976; Bennigson and Bennigson, 
74). 


B. Personality Factors 


Moral reasoni be distinguished from what are generally 
ing stages may be disting (Kohlberg, 1976). 


referred to as ‘‘personality variables" ог "traits" : 
Whereas moral reasoning refers to the cognitive process by which an 
individual assesses the moral value of given behavioral options, personal- 
Ку traits are held to be propensities or predispositions to behave in wer 
Ways (e.g., aggressively, honestly) across various situations. While per 
sonality traits and moral reasoning levels clearly share some properties 
(e.g., both are attributes of individual persons rather than of t 
tions), they are sufficiently dissimilar to warrant separate investigation © 
the role of personality factors in corporate violence. 
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A great deal of effort has been expended, to no avail, to locate the 
source of moral or prosocial behavior in the personality of the individual 
(Mischel, 1968). Elms and Milgram (1965), for example, found personality 
variables, as expressed in psychological test scores, to be wholly unre- 
lated to the tendency to obey an instruction to shock a victim. Gergen, 
Gergen, and Meter (1972) concluded that "the search for general [per- 
sonality] correlates of prosocial behavior is . . . shortsighted’ (see also 
Mischel and Mischel, 1976; Rosenhan, Moore, and Underwood, 1976). 
This finding would compliment the conclusion of Megargee's (1970) ex- 
tensive review of the psychological test correlates of violent or antisocial 
behavior. No test has been found "which will adequately postdict, let 
alone predict, violent behavior" (p. 145). In regard to corporate crime, 
Lane (1953) notes that in corporations which violated the law, ‘‘there was 
great consistency of behavior toward specific laws over long periods of 
time when the managing personnel changed several times over. It seemed 
to be the position of the firm, rather than any emotional qualities of its 
management which led it to violate" (p. 163). 

The literature would appear to support Opton (1971) when he states that 
we must “рау attention to the factors that lead ordinary men to do ex- 
traordinary things. The American tradition is to locate the source of evil 
deeds in evil men. We have yet to learn that the greatest evils occur when 
social systems give average men the task of routinizing evil” (р. 51). 


CONCLUSIONS 


ions which involve harmful conse- 
ASAS] e empirical scrutiny as the decisions 
of individual tep in the development of a body of 
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S of responsibility for organizational decisions and 
aE E e may foster decisions that result in harm. In addition, 
d gins апа eterminants of industry standards regarding ‘‘accepta- 
3 ка of risk are intriguing areas for investigation. 
ие of distance in space, time, and social class between the 
н А = and the potential victims may be conducive to a lack of 
cen s victims of harmful organizational decisions. While moral 
"irs nin eory suggests that the level of moral reasoning will deter- 
vehe ture of executive decisions regarding threats to physical 
ue n sida reason to believe, on the other hand, that personality traits 
CAS en аа the decision-maker who perpetrates corporate vio- 
us e one who does not. 
tie eer а on organization and management theory also has heuris- 
bep кеја ure of research hypotheses. One's organizational 
ти а аи ay have а powerful effect on the probability of decisions 
eni edidi siis corporate violence: persons at low levels in the 
а ној ierarchy may be most susceptible to overlooking the 
e Moab in of company actions, and the presence of someone 
beet m о advocate for the potential victims may inhibit group 
: at result in harmful outcomes. The organizational literature 
iles Bgests that organizations that are fiscally marginal may be most 
DA of injurious effects due to their decisions. 
МИ done En results of our own and others" research to verify, dis- 
ther s ir 2 ne these and other hypotheses suggested by our review, so 
diede. me t move closer to Kriesberg s (1976) goal of having social 
thir vee ounded on an understanding of the decision-making process 
aw must shape in order to deter corporate law breaking." 
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FOOTNOTE TO CHAPTER 1 


'We have adopted an “unreasonable risk” 
of corporate violence. TI 


determining culpability for harm-doing. O 
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law. People are liable if they do not behave as would "a reasonable man of ordinary 
prudence" (Vaughn v. Menlove, 1738, 132 Eng. Rep. 490). This person is "a personification 
of a community ideal of reasonable behavior determined by the jury's social judgment" 
(Prosser, 1971; p. 151). As described in the Second Restatement of Torts, "One who sells 
any product in a defective condition unreasonably dangerous to the user or consumer or to 
his property is subject to liability for physical harm thereby caused . . ." (Section 402A). 
According to Prosser, "the prevailing interpretation of ‘defect’ [in the above section] is that 
the product does not meet the reasonable expectation of the ordinary consumer as to its 
safety" (Prosser, 1971; p. 659). УУ 

Many factors must be taken into account in the determination of "unreasonableness" in 
the law, including the normative standards of the industry. Yet, as Judge Learned Hand 
noted in 1932, "In most cases, reasonable prudence is in fact common prudence: but strictly 
speaking, it is never its measure: a whole calling may have unduly lagged in the adoption of 
new and available devices . . . There are precautions so imperative that even their univer- 
sal disregard will not excuse their omission" (Eastern Transp. Co. v. Northern Barge Corp.. 
60 F2d 470). 


2 


Four Studies of Stealing as 
a Risky Decision 


David P. Farrington 
Barry J. Knight 


The decision to steal is a risky decision, since there is a certain probability 
that it will be followed by unpleasant 


by the police and legal penalties. 
stage) risky decision makin 


xperiments. The subjectively expected 
come is the product of the subjective 
its utility, or subjective value or attrac- 
» each alternative choice has a total SEU: 


SEU 


26 
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exceeds the SEU of every alternative course of action. This theory seems 
too simple, partly because it is deterministic, partly because it neglects 
individual or trans-situational factors, and partly because it assumes that 
every factor influences stealing only insofar as it has an SEU. However, it 
is worthwhile to begin with a comparatively simple theory and to see how 
far it can explain the observed findings and in what ways it might need 
extension and modification. A simple theory which explains a large 
number of findings may be more useful than a complex theory which can 
explain everything but predict nothing. 

For a complete test of the theory, it would be necessary to measure the 
SEU of stealing and of each alternative course of action, to compare the 
SEUs to predict whether or not stealing would occur, and then to ascer- 
tain whether or not stealing did occur. For practical reasons, the studies 
described here concentrate on the SEU of stealing, and the prediction 
tested here is that the probability of stealing increases as the SEU of 
stealing increases. In turn, this means that the probability of stealing 
should increase with the subjective probability and positive utility of 
pleasant outcomes of theft and should decrease with the probability and 
negative utility of unpleasant outcomes of theft. 

No other researcher has investigated the adequacy of the SEU theory in 
explaining stealing or any other kind of dishonesty or delinquency. Simi- 
lar ideas can be found in a theoretical analysis by Short and Strodtbeck 
(1965), who argued essentially that the decision of a boy to take part ina 
gang fight depended on the subjectively expected utilities of the different 
Outcomes. They suggested that there might be a rational balancing of the 
near certainty of immediate loss of status in the group against the remote 
Possibility of punishment by the larger society. Cohen (1972) also em- 
Phasized the role of subjective probabilities and utilities in crime decision 
making but did not work within the framework of the SEU theory. He 
argued essentially that the offender staked the SEU of freedom against the 
quantity SEU (loot)/SEU (punishment). Piliavin, Vadum, and Hardyck 
(1969) and Phillips and Votey (1972) have also suggested that the commis- 
Sion of delinquent acts depends on the relative sizes of their rewards and 
Costs, but they did not consider the role of subjective probabilities. — 

The assumption that crime is rational and that it varies with the severity 
and certainty of legal punishments is central to the concept of deterrence, 
but it is difficult to use the results of deterrence research to test the SEU 
theory. For example, some researchers (e.g. Chiricos and Waldo, 1970; 
Logan, 1972; Tittle, 1969) have carried out ‘ecological’ surveys In which 
Crime rates in different states of the U.S.A. have been correlated with 
indices of the severity and certainty of legal punishments in these states. 

owever, in addition to the problems arising from the biases in and non- 
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comparability of official statistics (e.g. Hood and Sparks, 1970), ecological 
correlations cannot be used to draw conclusions about individuals 
(Robinson, 1950). 

Surveys based on individuals are more relevant, and Willcock (1974) in 
England and Waldo and Chiricos (1972) in the U.S.A. found that youths 
who admitted to large numbers of delinquent acts gave low estimates of 
the probability of being caught by the police. Self-report measures of 
delinquency seem to be valid (e.g. Farrington, 1973), but it is difficult to 
establish causal order in these correlational studies. The SEU theory 
would suggest that a low probability of detection results in a high probabil- 
ity of delinquency, but the correlations are equally compatible with the 
hypothesis that those who commit large numbers of delinquent acts give 
low estimates of the likelihood of being caught, as a result of their experi- 
ences. 

In testing any theory, it is desirable to carry out research with high 
internal and external validity (Campbell and Stanley, 1966). In testing the 
SEU theory, experiments with stealing as a dependent variable are likely 
to have the highest internal validity; field experiments with behavioral 
measures of stealing are likely to have higher external validity in relation 
to real life stealing than experiments in the laboratory or using verbal 
measures. Few experiments have ever been carried out with a behavioral 


measure of Stealing or dishonesty as a dependent variable, but three of the 
four studies described here are of this kind. 


| Behavioral experiments in the related area of cheating have been саг- 
ried out for many years, following the pioneering research of Hartshorne 
and May (1928). Some of the results obtained in these experiments are 
relevant to the SEU theory. For example, the likelihood of cheating in- 
creases with the rewards which are dependent upon it. Mills (1958) found 
increased cheating with a more valuable prize at stake; Dmitruk (1971) 
found more cheating with more attractive incentives; and Vitro and 
Schoer (1972) found more cheating in a test when the results of the test 
were made more important to the subject. The probability of cheating also 
varies with the likelihood and severity of negative consequences. Heisler 
(1974) varied the severity of the penalty for cheating by students by nega- 
tively sanctioning a confederate in front of them and found that cheating 
decreased as the consequences became more severe. Mills (1958) found 
that cheating decreased when he increased the likelihood of detection bY 
suggesting to children that their scores would be checked, and similar 
results were obtained by Burton, Allinsmith, and Maccoby (1966), Hill 
and Kochendorfer (1969), Vitro and Schoer (1972), and Tittle and Rowe 
(1973). These results are in agreement with the SEU theory, suggestin£ 
that it may be useful in explaining other kinds of dishonesty. 
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Most theories of crime and delinquency have been historical theories in 
Which present behavior is explained by reference to a sequence of past 
events. This is equally true of psychological approaches, such as social 
learning theory (e.g. Trasler, 1973) and sociological perspectives, such as 
labelling theory (e.g. Lemert, 1972). These theories emphasize individual 
consistency over situations and tend to neglect the immediate, situational 
determinants of crime. It is difficult to devise an adequate methodology to 
test historical theories. The typical method of comparing a group of con- 
victed delinquents with an unconvicted group encounters many problems, 
both in the definition of the groups (e.g. the biases in official statistics) and 
in the measurement of historical factors (e.g. retrospective biases and 
faulty memory). Longitudinal surveys (e.g. West and Farrington, 1977) 
are more adequate, but they still encounter problems in drawing causal 
inferences. The SEU theory is a theory about the immediate factors in- 
fluencing behavior, and as such it is much more susceptible to testing by 
the experimental method. 


STUDY 1 


This study was carried out by David P. Farrington, William S. Knapp. and 
Bonnie E. Erickson. Its aim was to investigate whether the probability of 
stealing increased as the SEU of stealing increased. In measuring the SEU 
of stealing, the number of possible outcomes was reduced to two, getting 
away with the theft and being caught by the police. The subjective proba- 
bility and utility of each of these outcomes was measured, and the derived 


SEU was then compared with the estimated probability of stealing. The 


adequacy of the SEU theory in explaining stealing was also compared 
d of risky behavior. 


with its adequacy in explaining another kin 

The major focus of interest in the present research is on statements 
about likely behavior in hypothetical stealing and risk-taking situations, 
ut these have been compared with statements about past stealing and 
risk-taking and also with actual stealing and risk-taking behavior. These 
comparisons are necessary, because statements about likely behavior in 
hypothetical situations may not always correspond with actual behavior 
1n actual situations (e.g. Deutscher, 1973; Nisbett and Wilson, 1977). As 


an example of this occurring with stealing. Shaffer. Rogel. and Hendrick 
(1975) staged a theft in a university library to investigate bystander inter- 


Vention and also described the theft to some students as а hypothetical 
Situation. Many more students said that they would intervene to prevent 
the theft than actually did so (85 per cent as opposed to 40 per cent). 
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Twenty-five Cambridge youths aged 16-18 were interviewed in a van 
parked in the street. They were recuited either at or near addresses where 
young adult delinquents were known to live. These addresses were ob- 
tained from reports of court cases in a local newspaper. Each youth was 
asked if he would like to take part in an anonymous survey about gam- 
bling and risk-taking and was told that he would have the opportunity to 
win some money by gambling. The interview was in four parts. 


1. Actual Risk-Taking Behavior 


The first part was designed to be a test of actual risk-taking behavior in 
gambling for money. Each youth was asked to choose which of two bets 
he would like to play, based on throws of a dice. One of the bets always 
involved a smaller chance of winning and a larger amount to be won, and 
this was operationally defined as the more risky bet. The expected value, 
or average amount which was likel 
each of the bets in a 
pairs of 
number 


about gambling. 


2. Actual Stealing Behavior 


The second part of the interview was Supposedly a coin-sorting test to see 
how fast the youth could think when he was handling money, but its real 
purpose was to provide an Opportunity for the youth to steal. The youth 


10p and 50p coins and was told to sort 


Supposed to check through the piles of 
n sorted wrongly and then to call back 
terviewer told the youth in passing that 


he did not make up the bag and that he just collected the bag and gave it 
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back, implying that he did not know very much about its contents. In fact, 
the interviewer knew exactly how many coins there should be in the bag 
and carefully checked through the coins after the interview to see if any 
had been stolen. 

This method of measuring stealing was inspired by the research of 
Brock and Del Giudice (1963) in which children arrived one by one to find 
a female researcher in a state of apparent confusion with the contents of 
her purse scattered over the floor. She told each child that she had to go to 
a remote room; that she did not have time to collect everything together; 
and that she had no idea how much was in her purse, although she knew it 
was ‘only pennies’. She asked the child to collect the things together and 
to put everything back in her purse while she was away. The researcher 
did in fact know how much money was scattered around, and, under these 
conditions, about 40 per cent of the children stole some. 


3. Past Stealing and Risk-Taking 


In the third part of the interview, the youth was asked a series of ques- 
tions about past risky and delinquent activities. He was asked about the 
most he had ever lost in a week from gambling; whether he thought he 
took more or less risks in life than the average person, whether he had 
ever taken dares; whether he had risked getting involved in a fight; 
whether he had risked getting a girl pregnant: and whether he had climbed 
up the outsides of any buildings. He was also asked about being caught by 
the police; whether he had smoked pot or taken any other drugs; and 
whether he had stolen things from school or work or from a shop. 


4. Hypothetical Stealing and Risk-Taking 


s asked to estimate his likely 


In the final part of the interview, the youth wa 
hysical risk-taking and one 


behavior in two situations, one involving Р' ing а 
involving stealing. In the stealing situation, he was asked to imagine that 
he was ina big store and that he did not possess a radio but would like to 
have one. It was pointed out to him that if he stole a radio from a store, he 
Might get away with it and have something he wanted, or he might be 
Caught by a shop assistant and reported to the police. He was asked to 
indicate, by placing a cross at some point on each of four lines, the 
likelihood that he would be caught by the police: how nice it would be if 
he Successfully stole the radio; how nice it would be if he were reported to 
the police; and how likely he would be to steal the radio. The first and 
fourth of these lines were marked ‘Definitely would not . - - : Definitely 
Would' at the ends and were intended to measure subjective probabilities. 
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The position of the cross was converted into a probability by measuring 
its distance from the ends, set at .00 and 1.00, respectively. The second 
and third lines were marked ‘The worst thing that could happen . . .. 
The best thing that could happen' at the ends and were intended to mea- 
sure utilities. The position of the cross was converted into a utility by 
measuring its distance from the ends, set at —1.00 and +1.00, respec- 
tively. In the risk-taking situation. the youth was asked to place marks on 
the same four lines to indicate his subjective probabilities and utilities in 
connection with a physical risk, namely walking along a high wall in 
response to a challenge from his friends 


RESULTS 


1. The Incidence of Stealing 


2. Past Stealing and Risk-Taking 


gain, nearly all the youths ad 


A Р . T" 
; mitted past risky b ior, such as riding 
a bicycle with no hands (25); t gent. ahis 


aking risks when crossing the road (23); 
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risking getting involved in a fight (22); risking getting a girl pregnant (19); 
and playing chicken on railway lines (17). Two distinctions are used here: 
firstly, between 12 youths who said that they had lost £3 or more ina 
week from gambling (the ‘past risky gamblers’) and the remaining 13; and 
secondly, between 14 who said that they took more risks than average 
(the ‘risky youths’) and the remaining 11. 


3. Testing the SEU Theory in Hypothetical Situations 


In the hypothetical stealing and risk-taking situations, the SEU of the act 
was correlated with the estimated probability of committing it. Taking a 
Stealing example, subject 12 estimated his probability of being caught by 
the police as .45, which meant that his subjective probability of not being 
caught was .55. His utility of stealing successfully was + 0.2 and of being 
caught by the police was —1.0; therefore, his SEU of stealing was (+0.2 
X .55 — 1.0 x .45) or —.34. His estimated probability of stealing was .05. 
Over all 25 youths, the mean probability of being caught by the police was 
„48; the mean probability of stealing was .37; the mean utility of stealing 
Successfully was +.35; and the mean utility of being caught by the police 
was —.72. 

In agreement with the SEU theory, the SEU of stealing was signifi- 
cantly correlated with the subjective probability of stealing (Spearmanr — 
:36, P — .037), and the SEU of risk-taking was significantly correlated 
With the subjective probability of risk-taking (rs = .50, р = -006). In the 
risk-taking situation, 15 youths had an SEU of .00 or higher, and 14 of 
them hada probability of risk-taking of .80 or higher. Of the remaining ten 
youths, seven had a probability lower than .80. On the basis of the SEU of 
risk-taking, then, it was possible to divide the youths into two groups 
Which overlapped very little in their probabilities of risk-taking. Much the 
same was true of stealing: fifteen youths had an SEU of stealing of —.25 
Or higher, and 12 of them had a probability of stealing of .20 or higher; 
only three of the remaining ten youths had such a high probability. — 

Of the individual probabilities and utilities, the probability of stealing 
Was most closely correlated with the probability of being caught by the 
Police (r, = —.38, p = .031). It was less closely correlated with the utility 
Of stealing and was unrelated to the utility of being caught by the police. It 
Seems that the possible consequences of theft were much less important 
than the likelihood of being caught. A similar pattern of correlations was 
found with risk-taking, The probability of taking the risk and walking 
along the wall was especially related to the perceived probability of failing 
and falling off (r, = —.57, р = .002); these results indicate that there are 
Similarities between stealing and risk-taking. 
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4. Verbal and Behavioral Measures 


The two verbal measures of stealing were significantly related, since the 
11 delinquents gave a significantly higher mean subjective probability of 
stealing than the 14 nondelinquents (56.4 as opposed to 22.1: Mann- 
Whitney U = 41, p <.05). However, the behavioral measure of stealing 
was not significantly related to the subjective probability of stealing (mean 
45.5 for ten thieves and 31.7 for 15 nonthieves: Mann-Whitney U = 55.5, 
N.S.). Furthermore, the delinquents were hardly more likely to steal than 
the nondelinquents (five out of 11 delinquents stole, as opposed to five out 
of 14 nondelinquents). 

The measures of risk-taking were not significantly inter-related. The 13 
youths who chose three or more risky bets actually gave a slightly lower 
mean probability of risk-taking than the remainder (70.0 as opposed to 
86.7). The past risky gamblers also did not give a significantly higher mean 
probability (85.4 as opposed to 71.2). It could be argued that gambling and 
physical risk-taking are two different kinds of behavior; however, the past 
risky gamblers were no more likely to make risky betting choices than the 
remainder (six out of 12 as Opposed to seven out of 13). The only relation- 
ship which approached Statistical significance was the tendency of the past 
risky gamblers to see themselves as more risky than average (nine out 0 


12 Past risky gamblers did so, in comparison with five of the remaining 13: 
Fisher exact p = .07). 


5. Risk-Taking and Stealing 


The probability of stealing was nearly significantly related to the probabil- 
ity of risk-taking (r, = :32, p =.06). The utility of stealing was significantly 
related to the utility of taking the risk successfully (r, = .43, p = .015). 
Other verbal measures of Stealing were also significantly related to verbal 


Measures of risk-taking; however, the behavioral measures of stealing and 
risk-taking were not signi i 


anything, less likely to be ri 


15 nonthieves). 


6. Comments by the Youths 


The comments made by youths were sometimes illu 
ple, one youth who was an exception in that 
but a low subjective probability of stealin 
radio, Га get somebody else to nick I 


minating; for exam- 
he had a high SEU of stealing 
Б said, “If I really wanted а 
' Another youth, who gave suc- 
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cessful stealing a high negative utility, said that one radio wasn't anything 
much but that he might have stolen ten radios. The spontaneous com- 
ments of one or two youths indicated that their probability of stealing 
would depend on whether they were alone or with their friends. 


DISCUSSION 


On the basis of statements about likely behavior in hypothetical situa- 
tions, this research shows that the SEU theory can be used to explain 
stealing and risk-taking. The subjective probability of stealing increased 
significantly with the SEU of stealing, and the subjective probability of 
risk-taking increased significantly with the SEU of risk-taking. Further- 
more, verbal measures of stealing were related to verbal measures of 
risk-taking; however, the behavioral measures of stealing and risk-taking 
Were not significantly related to the verbal measures. One possible reason 
for this is that the behavioral measures, which were taken first, biased the 
Verbal measures in some way; for example, perhaps youths who had 
stolen in the coin-sorting test were reluctant to give high probabilities of 
stealing in case the interviewer should suspect that they had stolen. 
The remaining three studies described in this chapter use behavioral 
measures of stealing or financial dishonesty and have experimental rather 
than correlational designs. As mentioned earlier, very few experiments 
have been carried out with stealing or financial dishonesty as a dependent 
variable: Feldman (1968) gave people an opportunity to dishonestly claim 
money which was said to have been dropped on the street; Feldman 
(1968) and Korte and Kerr (1975) gave cashiers and store clerks too much 
money when buying items, thereby giving them an opportunity to 
dishonestly keep the money; Bickman (1971) gave people an opportunity 
to dishonestly keep money left in telephone booths; White (1972), in an 
eXperiment intended to investigate the donating of gift certificates ex- 
changeable at a local store, also observed children stealing these certifi- 
Cates, using a one-way mirror in a mobile laboratory; Diener, Fraser, 
Beaman, and Kelem (1976), after telling children that they could take ue 
candy from a dish in a house, observed the stealing of extra candies or o 
money from an adjacent dish, using a peep-hole in curtains. In a бадри 
bound experiment, Penner, Summers, Brookmire, and Dertke (1976) a 
unobtrusively coded dollar bills in various locations where students wou 
find them and recorded whether the dollars were returned, ignored or 
dishonestly taken. As an example of the problems likely to arise in 
campus-bound research, Coe, Kobayashi, and Howard (1972), in an ex- 
Periment on the influence of hypnosis on stealing, asked a randomly cho- 
Sen control group of unhypnotised subjects (students) to steal an examina- 
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tion paper on campus; none of them agreed, but the reaction of more than 
a quarter of them was to ask if it were a psychological experiment! 


STUDY 2 


This was a field experiment on financial dishonesty carried out by David 
P. Farrington and Robert F. Kidd (Farrington and Kidd. 1977). The mea- 
sure of financial dishonesty was similar to that used by Feldman (1968). 
People in the central shopping streets of Cambridge, England, were given 
the opportunity of dishonestly accepting a coin which an experimenter 
offered them. For ease of exposition, the negative utility of an event or 
outcome, or its unpleasantness or unattractiveness. will be referred to as 
its ‘cost’ from now on; ‘utility’ will refer to positive utility. 


METHOD 


The experiment employed a 2 x 2 between-subjects factorial design, with 


and two levels of cost (low or high). An 
ity of dishonesty by offering either a 10р 
coin. An attempt was made to vary the 
he experimenter's statement. In the low 
r said ‘Excuse me, I think you dropped 
dition he said ‘Excuse me, did you drop 
€ cost of dishonesty was greater in the 


subject aware of possible future outcomes 
babilities. The SEU theory would predict 
tility condition and in the low cost condi- 
€ student, both neatly dressed and aged 20. 
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When he was about 10 feet past the subject, the experimenter bent down 
as if picking something off the ground. He then turned and ran after the 
subject, calling "Excuse me," and, when he was parallel to the subject, 
he offered one of the two coins and made one of the two statements. The 
experimenter then waited for the subject's reply in silence. If the subject 
refused the coin, the experimenter prompted him once by saying "Are 
you sure?" and then turned and walked away. After the completion of 
each trial, the experimenter recorded the condition and the outcome on a 
data sheet, together with some information about the subject and the 
situation (sex, estimated age, dress, social class, place, day, time, and any 
statement made by the subject). The experimenters were not blind to the 
experimental conditions, but they were not told the experimental hypoth- 
eses. 

In all, 84 subjects were tested, with about ten in each of the cells ofa 
2 x 2 x 2 design comprising sex of experimenter, cost, and utility. The 
dependent variable was whether or not the subject claimed the money. 
The subjects included 49 males and 35 females, 54 of whom were judged 
to be aged 40 or less and 30 older; 27 dressed casually (e.g. jeans, anorak) 
and 57 more smartly; and 21 judged to be lower class on the basis of 
speech, 45 judged to be middle or upper class. and 18 judged to be stu- 
dents. 


RESULTS 


Thirty-one of the 84 subjects (36.9 percent) dishonestly claimed the 
money. An analysis of variance Was carried out to compare the dependent 
variable of financial dishonesty with the independent variables of utility, 
cost, and sex of experimenter (see Kidd and Berkowitz, 1976, for a dis- 
cussion of analysis of variance with dichotomous measures). The main 
effects of cost (F = 3.94, df = 1/76. p = -05) and sex of experimenter (F = 
4.21, df =1/76, p = .04) were statistically significant. Nearly ree as 
many of those in the low cost condition (46.5 percent as opposed to wes 
Percent in the high cost condition) falsely claimed the SIRES and ih 
twice as many of those tested by a male experimenter (47.5 poroci 
Opposed to 27.3 percent with a female experimenter). In varo iiim 
manipulation of utility had no effect on dishonesty (35.6 nc Fu 
in the low utility condition being dishonest, in comparison with : => E 
cent of those in the high utility condition). There was also a sig ai 
interaction between cost and sex of experimenter (F = 9.77, df = = 
P = .003) and a near-significant interaction between cost and utility ( x 
3.50, df — 1/76, p — .06). The cost manipulation affected dishonesty only 
With the male experimenter and not with the female experimenter: simi- 
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larly, the cost manipulation affected dishonesty only in the high utility 
condition and not in the low utility condition. Alternatively, it could be 
said that high utility produced high dishonesty in the low cost condition, 
but that high utility produced low dishonesty in the high cost condition. 

Dishonesty showed no signs of being related to any characteristics of 
the subject. Males were slightly, but not significantly, below average in 
their dishonesty rate (32.7 percent), as were those over 40 (33.3 percent), 
those dressed casually (29.6 percent) and those judged to be lower class 
(33.3 percent). Furthermore, none of these characteristics was signifi- 
cantly related to any of the three independent variables of utility, cost, 
and sex of experimenter. This shows that the random allocation was 
successful and that the above results cannot be explained away on the 
basis of different subject populations in the different conditions. 


DISCUSSION 


The results of this experiment do not wholly support the SEU theory. In 
agreement with the theory, decreasing the cost of the act resulted in the 
expected increase in dishon 


trying to explain this, it might perhaps be suggested that the costs of 
falsely claiming mone 


trary to the theory, increasing the utility of the act did not result in the 
expected, uniform i in di 


them; subjectively, however, it is Possible that some of them really did 
believe that the money was theirs. In our opinion, the number of subjects 
who genuinely believed this was extreme] 


afterwards. Some tried to justify 
often drop money’ ог ‘I must h 
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more frankly ‘You never know your luck’. In contrast, many of those who 
refused the coin hesitated, checked bags or pockets, nearly accepted the 
money or accepted it and then gave it back. Although we had no measure 
of reaction time, it seemed from the experimenters’ notes that the deci- 
Sion to refuse the coin took longer than the decision to accept it. One 
fairly typical refuser nearly accepted the coin, then said it was unlikely to 
be hers, since she did not see how it could have fallen, then said ‘I’d take 
it if I thought it were mine, but why don't you have it?’ A few were certain 
that the coin was not theirs, saying that they had not brought any money 
with them or that they had not had any 10p (or 50p) coins. Two refusers 
Were annoyed or rude, and one engaged the experimenter in a discussion 
about the honesty of taking coins from people when you knew that they 
did not belong to you. As far as we can tell, no subject thought that the 
Tequest was anything other than genuine, although one initially thought 
that it was a joke. Some others initially misunderstood what the experi- 
menter was saying, thinking for example that he wanted them to give 
change. There was some evidence in the experimenters' notes that sub- 
Jects had correctly perceived whether the coin were a 10p ora 50p piece 
and no evidence of mistakes on this score. 

Р The experimenter effects found in Study 2 were difficult to explain, and 
it was unfortunate that the experimental design made it impossible to keep 
the experimenters blind to the conditions. It was therefore decided to 
investigate stealing using a nonreactive experimental paradigm (Webb, 
Campbell, Schwartz, and Sechrest, 1966) in which the experimenter was 
blind to the conditions. 


STUDY 3 


Studies 3 and 4 were carried out by David P. Farrington and Barry J. 
Knight. The method used in both was the ‘lost letter’ technique, which 
Was originally used by Merritt and Fowler (1948) to study dishonesty. 
They showed that letters left on the street and containing a lead slug 
Which felt like a 50 cent piece were less likely to be returned unopened 
than letters merely containing a message. Simon and Gillen (1971) found 
that letters containing what appeared to be $10 or 51 bills, but which in 
fact contained play money, were less likely to be returned than other 
letters. No researcher seems to have used the lost letter technique with 
Teal money to measure stealing. Hornstein, Fisch, and Holmes (1968) and 
Hornstein (1970) left a wallet in an envelope on the street containing, 
among other things, $2 in cash. These experiments were designed to 
investigate the effect of social models on helping behavior, but in fact 
failure to return the letter constituted stealing; this was not true In later 
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research on helping, directed by the same author (Hornstein, Masor, Sole 
and Heilman, 1971; Sole, Marton, and Hornstein, 1975), for each ‘lost’ 
letter contained a $2 money order of no value to the subject. Nor was 
stealing involved in other research on helping behavior using either the 
lost letter technique (e.g. Gross, 1975; Lowe and Ritchey, 1973) or a lost 
postcard technique (e.g. Deaux, 1973; Korte and Kerr, 1975); finally, 
stealing was not involved in the very extensive use of the lost letter 
technique to measure political and social attitudes (e.g. Georgoff, Hers- 
ker, and Murdick, 1972; Himes and Mason, 1974; Jacoby and Aranoff, 


1971; Milgram, Mann, and Harter, 1965; Wicker, 1969: Zelnio and Gag- 
non, 1977). 


METHOD 


1. Design 


One hundred stamped, addressed, apparently lost, unsealed letters, each 
containing a handwritten note and, in most cases, also a sum of money: 
were left on the streets of London, England and were picked up by 
members of the public. The experiment employed a2 x 2 x 2 between- 
subjects factorial design, with two levels of utility (low or high), two levels 
of cost (low or high), and two levels of the probability of an unpleasant 
outcome (low or high). Ten letters were dropped in each of the eight main 
conditions of the experiment, and ten letters in each of two control (no 
money) conditions. The 100 letters were made up in a random order by 
D.P.F., with the restriction that each of the ten conditions occurred once 
in each block of ten letters. The initials of the recipient on the letter 
indicated the order in which the letters were dropped and made it possible 
to link up letters received with letters dropped (cf. Forbes and Gromoll, 


1971; Stotland, Berger, and Forsythe, 1970). The letters were dropped by 
B.J.K., who was blind to the condition of each. 


2. Independent Variables 


An attempt was made to manipulate the utility of stealing by varying the 
amount of 


01 money contained in the letter, either 20p (low utility) or £1.00 
(high utility); an attempt was made to manipulate the cost of stealing bY 
EAE € content of the note. In the low cost condition, the intende 

recipient was the male Secretary of a yachting association and the 
sender's address was in Cambridge, a City associated with wealth and 
privilege. The note indicated that the sender was enclosing money for 4 
yachting magazine. In the high cost condition, the intended recipient was 
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an old lady, and the sender's address was in Croydon, a town not particu- 
larly associated with wealth. The note indicated that the sender was 
refunding money from a Senior Citizens’ outing to the recipient. It was 
thought that stealing in the low cost condition would be less unpleasant, 
because the victims were less deserving. The fact that the cost conditions 
differed in three ways meant that it would be difficult to isolate which of 
the differences was the more important, but the aim was to make these 
conditions as different in cost as possible. The probability of an unpleas- 
ant future outcome, detection by the police, was varied by the form in 
Which the money came: either cash (low probability) or an uncrossed 
postal order (high probability); the cash consisted of either two 10p coins 
ог two 50p coins. With a postal order, it is necessary to forge the signature 
of the intended recipient in order to obtain the money, and it is possible 
that someone doing this might be asked for identification and hence be 
detected. 


3. Dependent Variable 


The dependent variable was whether the letter and its contents were 
returned intact to the intended recipient (B.J.K.). 


4. Control Conditions 


One problem with the operational definition of stealing as failure to return 
à ‘lost’ letter containing money is that it makes it impossible to separate 
honesty and helpfulness. By definition, those who return the letter are 
displaying both, but it is not necessarily true that helpfulness and stealing 
are two sides of the same coin. It may be that whether or not the finder 
wishes to help the recipient (or the sender) is a factor influencing whether 
Or not he returns the letter, and it may be that costs and utilities influence 
helpfulness in the same way that they influence stealing. The 20 control 
(no money) letters were intended to investigate helpfulness in the absence 
of dishonesty. Ten had a very similar note to that used in the low cost 
Condition, and ten had a very similar note to that used in the high cost 
condition. The low cost control letter requested the recipient to send the 
Next copy of the yachting magazine, and promised to pay for it on a 

he high cost control letter told the recipient about the date of the n. 
thcoming Senior Citizens’ outing, and asked her to inform the sender 1 
She were able to come. 

An additional 20 letters, two in each c 
Posted by the authors, during the same pe 6 
Which letters were dropped. Before beginning the experi 


ondition, Were made up and 


riod and in the same areas in 
ment, we were 
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informed by the Post Office that their sorting machinery was likely to tear 
up envelopes containing coins; however, during pilot work, we discov- 
ered that this never happened when good quality paper and envelopes 
were used. All 20 of the letters we posted ourselves were safely delivered 
(cf. Gross, 1975), leading us to conclude that the nonreturn of letters could 
not be attributed to theft nor inefficiency by Post Office workers nor to the 
Post Office’s sorting machinery. We did not at any stage inform the Post 
Office about the experiment. These 20 self-posted letters will not be 
mentioned further. It should be pointed out that the Post Office had ex- 
perienced difficulty in delivering at least one letter, because key words 
from the address had been obliterated by someone standing on it. The 
letter was opened by Post Office workers and was delivered to the correct 
address repeated on the note inside. 


5. Procedure 


The 100 letters were dropped on 27 days during a six-month period. The 
maximum number of letters dropped on any one day was seven, and eac 

letter was dropped in a different location in Central or South London oF 
Croydon, in order to avoid arousing anyone’s suspicions. It is surprising 
to us that previous experimenters using the lost letter technique have 
dropped so many letters in so few locations over such short periods, with 
no mention of suspiciousness or adverse publicity. The only hint of possi 
ble difficulty in the literature is provided by Hornstein et al. (1971), who 
dropped 175 letters on three days in two locations, noting that anyone 
who found two letters was eliminated from their sample. The letters in the 


present experiment were dropped on every day of the week and at 
times from 10:30 A.M. to 11 P.M. 


The place to dro 
taking the envelop 
usually walked, w 
by the ink running) 
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about whoever picked up the letter (the subject). These ratings were made 
in accordance with rules laid down in a coding manual which had been 
prepared in advance of the field work and modified in the light of pilot 
work. 

Although the experimenter was blind to the condition of the letter, he 
reported that he often could not help noticing whether or not the letter 
contained coins as he placed it on the ground. On the other hand, because 
he was primarily concerned with dropping the letter without being seen, 
he hardly ever noticed whether the letter was addressed to a male or a 
female (i.e. Mr. or Mrs.). In the five instances in which the letter was 
Picked up or touched by someone and put back on the ground unopened, 
it was left there to be picked up by someone else who was then defined as 
the subject. The original finder was counted as a passer-by. In the one 
instance in which the subject picked up the letter, took out the contents 
and then threw away the envelope, this was counted as stealing. Apart 
from this case and the one case in which the subject was actually observed 
Posting the letter, the experimenter was blind to the value of the depen- 
dent variable. We deliberately did not try to drop letters near postboxes 
(cf. Bouchard and Stuster, 1969), because of the danger of the experi- 
menter's ratings being biased by his knowledge of the dependent variable. 
Letters were either returned immediately or not at all: they were 
Postmarked on the same day or the next possible day, and, in almost all 
Cases, they were posted in the same postal area in which they were 
dropped. | 

Surprisingly few problems arose in the experiment. Two subjects 
disappeared from the scene so quickly that the experimenter was unable 
to observe their behavior after picking up the letter. One letter was 
returned without the money it had originally contained (a £1 postal order 
this instance), and this was counted as stealing: otherwise, letters were 
returned intact or not at all. One subject located the telephone number of 
the experimenter and called to tell him that she had found a letter belong- 
ing to him and was going to put it in a postbox. Six others wrote comments 
accompanying the returned letter which explained how they had come to 
vie it. There is no evidence to suggest that any subject thought that the 
etter was anything other than genuine. . 

We have desorbed the seien procedure in some detail, because 
Previous experimenters using the lost letter technique have given Very 
little information about it. Most of the previous studies relied on teams of 
largely unsupervised graduate students as experimenters and, with the 
exception of Hornstein et al. (1968), did not record details of the people 
Who picked up the letters. In using the lost letter technique to investigate 
Stealing, it is essential to use a very small number of completely trust- 
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worthy people. closely involved in all stages of the research. as ex- 
perimenters; otherwise, it might be difficult to distinguish stealing by sub- 
jects from stealing by experimenters. 


RESULTS 


Twenty-three of the 80 letters in the main experiment were stolen. An 
analysis of variance was carried out to compare the dependent variable of 
stealing with the independent variables of utility, cost, and probability. 
Lunney (1970) and D'Agostino (1971) have shown that analysis of 
variance with dichotomous data and equal numbers of observations in 
each cell yields valid conclusions about statistical significance. The main 
effects of cost (F = 7.22. df = 1/72. р = .009) and probability (Е = 20.05. df 
= 1/72, p = .001) were statistically significant: more than twice as many of 
the letters in the low cost condition were stolen as in the high cost condi- 
tion (40.0 percent of 40 as opposed to 17.5 percent of 40: X) = 3.91, p < 
05); more than four times as many of the letters in the low probability 
condition were stolen as in the high probability condition (47.5 percent of 
40 as opposed to 10.0 percent of 40: X'(1) = 11.96, p < .001). In contrast. 
utility did not have a significant effect on stealing (32.5 percent of 40 in the 
high utility condition, as opposed to 25.0 percent of 40 in the low utility 
condition: x*(1) = 0.24, N.S.). 

_In addition to their significant main effects, there was also a significant 
interaction between cost and probability (F = 15.06, df = 1/72, p = .001): 
cost had a dramatic effect on stealing in the low probability condition but 
not in the high probability condition. In the low probability condition, 75 
percent of the 20 low cost letters were stolen, in comparison with 20 
10.03, p — .002): in the high 
w cost letters were stolen, 1I! 


) = 10.03, p — .002). . 
periment, the estimated age 91 
up the letter were the most 
od of stealing decreased with 
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increasing age of the subject (63.6 percent of 11 aged 20 or less; 27.7 
percent of 47 aged 21-50; 13.6 percent of 22 aged 51 or more: Х (2) = 9.02, 
р < .02), in agreement with the age patterns found in the official English 
Criminal Statistics. The subjects who put the letter in their pocket or 
handbag were more than twice as likely to steal as those who walked 
along holding it (48.1 percent of 27, as opposed to 19.6 percent of 51: ХЎІ) 
= 5.61, p <.02); this suggests that in most cases the decision to steal was 
taken immediately after picking up the letter. On picking up the letter, the 
vast majority of subjects (82.3 percent) took out and inspected its con- 
tents, while a small minority either glanced inside the letter (8.9 percent) 
or did not look inside it at all (8.9 percent). 

The fact that the experimental manipulations of cost and probability 
had such clear-cut effects shows that they were very powerful, in view of 
the many sources of variation which were controlled only by the random 
allocation. Milgram (1969) argued that there was so much uncontrolled 
Variance in the lost letter technique that it could only be transcended by 
using very large numbers, between 100 and 200 letters per cell of the 
design. Some researchers have tried to reduce the variance by eliminating 
Certain finders from their sample (e.g. children and blacks were eliminated 
by Hornstein et al., 1971). Our results would have been even more signifi- 
cant if we had done this; for example, there were only three thieves out of 
20 in the high cost-high probability condition. One was also the only child 
aged ten or less in the sample, and another was also the only tramp in the 
Sample, and he had previously searched through litter bins. In his field 
Notes, the experimenter predicted correctly ''I bet it (the letter) does not 
come back whatever the condition." The only thief in the low cost-high 
Probability condition was one of the eight noncaucasians, as were two of 
the four thieves in the high cost-low probability condition. 


DISCUSSION 


In agreement with the predictions derived from the SEU theory, stealing 
from a ‘lost’ letter decreased with increasing cost of the act and with 
Increasing probability of future detection by the police; contrary to the 
theory, stealing did not increase significantly with increasing utility of the 
act. This replicates the result of Farrington and Kidd (1977), who found no 
difference between 10p and 50p in inducing financial dishonesty. These 
findings could be taken to indicate that the theory needs revision and that 
Utilities have less influence on stealing than costs. Another possibility is 
that these utility manipulations were too weak, so that for the majority of 
Subjects in this experiment the difference between 20p and £1 was not 
Sufficient to have a significant effect on stealing. The operational defini- 
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tions of the independent variables used in this experiment were cra * 
the hope that the difference between each ‘low’ condition and each re 
condition would be sufficient to have a significant effect on the depen e i 
variable of stealing, but it is very difficult to produce comparable а н 
tions in utility, cost, and probability. Study 4 was carried ош to inves 
gate whether utility would influence stealing when larger monetary 
amounts could be stolen. 


STUDY 4 
METHOD 


Sixty stamped, addressed, apparently lost, unsealed letters were left on 
the streets of London, England and were picked up by members of the 
public. In most respects, Study 4 was very similar to Study 3, but only due 
independent variable (utility) was manipulated. Each letter containe 
either £1 (low utility) or £5 (high utility) in cash or no money, and there 
were 20 letters in each condition. The note indicated that the female 
recipient had won a prize in the Senior Citizens’ draw, so all the letters 
corresponded roughly to the low probability-high cost condition of Study 
3. As in Study 3, 15 other letters were posted by the experimenters (five 11 
each condition) and all were delivered by the Post Office. 


RESULTS 


The nonreturn rate increased 5 
the letter, from 5 percent in th 
low utility condition and 45 
all cases; x*(2) — 8.69, 
with utility when | 

As in Study 3, s 
with the estimated 


ignificantly with the amount of money је 
€ по money condition to 25 percent in the 
percent in the high utility condition (N = 20 : 
р < .025). In other words, stealing did increas 

arger amounts of money were involved. 

tealing in the money conditions decreased significantly 
age of the subject: more than half (57.9 percent) of the 
19 subjects aged 25 or less stole, in comparison with only 14.3 percent | 
the remainder (x*(1) = 6.53, р < .025): furthermore, again as in Study >' 
stealing was significantly related to behavior after picking up the letter 
Seven of the nine subjects who put the letter in pockets or handbags stole; 


in comparison with only 22.6 percent of the 31 who walked along holding 
it (Fisher exact p — .004). 


CONCLUSIONS 


е 
Taken together, these four studies suggest that the SEU theory can E 
used to explain stealing. The first Study, using subjective measures an 
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correlational design, showed that the subjective probability of stealing 
increased with the SEU of stealing; the other three studies used 
behavioral measures and experimental designs. The second and third 
showed that stealing decreased with increasing cost (negative utility) of 
the act, and the third also showed that stealing decreased with increasing 
probability of a future, unpleasant outcome. These studies did not show 
that stealing increased with increasing (positive) utility of the act, but it 
seemed likely that the utility manipulations used in them were too weak. 
The fourth study confirmed this in finding that stealing increased with 
increasing utility when larger monetary amounts were involved. 

The third and fourth studies also demonstrated that stealing was related 
to the age of the subject and to his behavior after picking up the letter. It 
might be suggested that cost, utility, probability, and age all influence the 
decision to steal, which in turn influences behavior after picking up the 
letter and stealing. This seems the most plausible causal chain. The fact 
that age was related to stealing suggests that the SEU theory needs to be 
extended to include individual factors, as well as situational ones. It is 
also plausible to state the theory probabilistically rather than determinis- 
tically, given the unpredictability of human behavior. The central postu- 
late of the modified theory would then be that the probability of stealing 
depends partly on the individual factor of age and partly on the situational 
factors of costs, utilities, and probabilities. 

This research raises ethical issues, partly because the subjects were not 
fully informed about its true aims and partly because they were given 
Opportunities to steal; however, the requirement that subjects should give 
their informed consent would make it impossible to obtain behavioral 
measures of stealing. The subjects did not suffer in any way as a result of 
Participating in the research, and it would not be realistic to argue that 
Stealing in this research without being detected might encourage someone 
to embark on a life of crime. The subjects were not encouraged to steal 
but were merely given opportunities to do so, which could not have been 
dramatically different from others which had befallen them. While we are 
very concerned about ethical issues, we would like to argue that the social 
benefits of this kind of research in advancing our knowledge about steal- 


Ing outweigh the ethical costs. 
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Attributions in the Criminal 
Justice Process: 


Concepts and Empirical 
Illustrations 


Daniel Perlman 


Undoubtedly intellectual endeavors go through periods of growth and 
decline. During the past decade, both psychological approaches to legal 
issues and attribution theory have flourished. The growth of the 
psychology-law interface has been noted by June Tapp (1976) in her excel- 
lent Annual Review article. Tapp documented this growth in terms of 
conferences, grants, publications, the activities of professional associa- 
tions, and the establishment of educational programs. Attribution theory 
has enjoyed an equally prosperous period: Bibliographies compiled by 
Clyde Hendrick and his associates in 1974, 1975, and 1976 (see Capasso, 
Hendrick, Rahal, and Coleman, 1977) showed attribution theory to be the 
most frequent topic of articles published in social psychology journals. 

Numerous books and monographs have also appeared (Shaver, 1975; 

Harvey, Ickes, and Kidd, 1976: Jones, Kanouse, Kelley, Nisbett, Valins, 
and Weiner, 1972: Harvey and Smith. 1977). Given the importance of the 
Social area to the psychology-law interface, it is 
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are now being made to study legal processes from an attributional 
perspective. 

The purpose of the present chapter is to provide illustrations of the 
importance of attribution theory for understanding criminal justice pro- 
cesses. The chapter has three major sections. The first section sets forth 
the attributional perspective. Current attributional views stem largely 
from Heider's (1958) classic theoretical statement as elaborated upon by 
Jones and Davis (1965) and by Harold Kelley (1967, 1971, 1972, 1973). In 
selecting attribution theory concepts and postulates for presentation, par- 
ticular attention was paid to key concepts in this intellectual tradition— 
especially key concepts in this tradition relevant to understanding crimi- 
nal justice phenomena. The second section of the chapter reviews attribu- 
tion theory studies of relevance to the criminal justice process. Given that 
the body of empirical literature is still relatively small, an excessive win- 
nowing wasn't necessary. Studies illustrating the concepts introduced in 
the first section of the chapter were given preference. A few studies were 
excluded because I considered them methodologically or conceptually 
flawed. Research on attributions for rape (see Calhoun, Selby, and War- 
ring, 1976) and accidents (see Vidmar and Crinklaw, 1974) was largely 
ignored, as it is only of peripheral relevance. The final section of the 
chapter contains reflections on the state of the literature. It focuses on 
advantages of the attributional approach and current trends in this area. 


THE ATTRIBUTIONAL PERSPECTIVE 


Attribution theorists are 
the causes of behavior. 
(Kidder and Cohn, 
high rate of crime in 
tions people gave: 


particularly concerned with how people explain 
For instance, in one recent attributional study 
1979) field workers talked with people about the 
their neighborhoods. Here are some of the explana- 


“The judge lets ‘em off too easy." 
"You see more and more young people getting into stealing . . . They have lots 
of time on their hands. Nothin to do. [Their] parents don't care enough." 


"Td say the main reasons for our [crime] problems are а) the projects . · - b) 
the lack of employment, and c) welfare.“ 


“I think it's those drugs that are causing all this . 
they might make a person do." 


. . you just don't know what 

According to Heider (1958) people tend to attribute acts to environmen- 
tal factors, such as those just cited, or to internal properties inherent in 
the actor. Internal explanations focus on the actor's personality traits OT 
"dispositions"; thus, a person holding a dispositional viewpoint might 
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explain a purse snatching by saying ‘Тһе offender was an immoral teen- 
ager.” 

In addition to this internal-external dimension in attributions, Weiner 
(1974) and others believe our explanations of behavior can be classified 
along a stable-unstable dimension. Stable causes are more enduring; un- 
stable causes are more temporary. The difference in stable versus unsta- 
ble attributions can be illustrated by the statements: “He got in a fight 
because ће is an aggressive person" versus ‘‘He got in a fight because he 
was in a bad mood.” Naturally, any given attribution can be classified on 
both dimensions simultaneously; thus, there are four major types of at- 
tributions: internal, stable; internal, unstable; external, stable; and exter- 
nal, unstable. (While other ways of classifying people's attributions have 
been suggested, the internal-external and stable-unstable distinctions are 
the most important, best documented dimensions at present.) 

The process of making causal attributions can logically be divided into 
two component steps: In the first step, causal assignment, the observer 
must decide whether the behavior was caused by environmental or dis- 
positional factors; then, if the observer attributes causality to the actor's 
attributes, the observer can then go on to make dispositional inferences. 
That is, the observer can decide which specific dispositions were impor- 
tant. 

In the next subsections of this chapter, these two foci will be considered 
sequentially. The first sub-section on causal assignment will draw primar- 
ily on Kelley's insights and the second, on dispositional inferences, will 
feature Jones and Davis’ (1965) ‘theory of correspondent inferences."' 
Naturally, in actually trying to reach attributional conclusions, people 
often shift back and forth between issues of causal assignments and issues 
of dispositional inferences. Indeed, Jones and McGillis (1976) have re- 
cently provided a synthesis of the theorizing on these two component 
steps. They conclude that Kelley's postulates share a basic corre- 
spondence with those offered by Jones and Davis. Further references to 
these similarities will be made after considering each of these traditions 


separately. 
Causal Assignment 


Covariation Principles 


Kelley (1973) distinguished two different cases faced by observers making 
causal assignments: In the first case (Kelley, 1971, 1972 in Jones et al., 
1972), the attributor has information from multiple observations; in the 
second case (see Kelley, 1971, 1972 in Jones et al., 1972), the attributor 
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has information from only a single observation. In the case of having 
multiple observations, the attributor relies heavily on the covariation 
principle in causal assignment. According to this principle, "ап effect is 
attributed to the one of its possible causes with which, over time, it 
covaries" (Kelley, 1973; p. 108). To make a causal attribution, the ob- 
server naively employs J. S. Mills’ method of difference: The act (or 
effect) is attributed to the conditions present when the act occurs and 
absent when the act does not occur. To determine this, the observer 
attends to variations in the act over entities (or stimulus situations). 
people, and time. Attribution to environmental factors is common, given 
the following conditions: 1) high distinctiveness—the actor responds dif- 
ferently to this stimulus situation than other stimulus situations; 2) high 
consensus—other people respond in the same way to the stimulus situa- 
tion; and 3) high consistency—the actor responds to the stimulus pre- 
sented in different modalities and on different occasions in the same way. 
Attribution to the person is common, given: 1) low distinctiveness—the 
actor responds to other stimulus situations in the same way; 2) low 
consensus—other people react differently to the stimulus situation; and 3) 
high consistency—the actor responds to the situation on different occa- 
sions in the same way. A number of studies (i.e., MacArthur, 1972) have 
provided empirical support for these tendencies. 

Consider the example of Ted driving through a stop sign. Suppose: Ted 
never drives through other stop signs (high distinctiveness); most other 
people drive through this particular stop sign (high consensus); and Ted 
almost always drives through this particular sign (high consistency). Then 
observers would typically attribute Ted's behavior to environmental fac- 
tors. If Ted drives through most other stop signs, other people typically 
don't drive through this particular sign, and Ted consistently drives 
through this sign, observers would undoubtedly attribute the behavior to 
something about Ted, himself; that is, they would assign an internal, 
dispositional cause. 

The notion of consensus is generally related to legal arguments about 
what the **reasonable man" would do in a given situation. That all rea- 
sonable men would have acted similarly in the situation is a legal grounds 
for excusing an individual's behavior. Deciding how the reasonable man 


would act in a given situation is similar to judging what acts would be high 
in consensus. 


Configuration Principles 


Kelley (1971, 1972, 1973) has developed additional principles of causal 
attribution for cases where the attributor has information from only 4 
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single observation. In such situations, the attributor relies more heavily 
on the configuration of available evidence. Usually, in such situations, the 
attributor has observed similar effects in the past. He has some notions 
about what factors are necessary, and how various factors combine to 
result in a particular kind of effect. Kelley calls these notions causal 
schemata. Kelley discusses, among others, two important and basic 
causal schemata which attributors use. The first is the pattern of multiple 
necessary causes. Given this schema, the occurrence of an act implies 
that two (or more) causal factors were necessarily present. Supported by 
data from his study with Cunningham (Cunningham and Kelley, 1975), 
Kelley (1973; p. 117) argued “extreme effects are referred to the multiple 
necessary cause schema for their interpretation.” 

The second pattern is the pattern of multiple sufficient causes. Accord- 
ing to this pattern, an act (or effect) can occur: 1) when either of two 
causes is strongly present; or 2) when both causes are present in moderate 
strength. In discussing the multiple sufficient cause schema, Kelley articu- 
lated the discounting and augmentation principles. According to the dis- 
counting principle, ‘‘The role of a given cause in producing a given effect 
is discounted if other possible causes are also present" (Kelley, 1973; p. 
113). According to the augmentation principle, the presence of a force 
impeding an action serves to strengthen the attribution of the act to other 
possible causes. 


The Principle of Actor-Observer Bias 


In addition to Kelley's theorizing, another principle concerning causal 
assignment merits attention. Jones and Nisbett (see Jones and Nisbett, 
1971 in Jones et al. 1972) have argued that an actor-observer bias exists in 
attributions. Actors are more apt to attribute their behavior to external 
causes while observers are more apt to attribute their behavior to internal 
causes. This principle has an important implication for the criminal justice 
Process. Defendants are apt to attribute their acts to external causes 
which might excuse their offenses. Judges and jurors are more apt to 
attribute the same acts to something about the person himself. 


The Theory of Correspondent Inferences 


Let us assume our hypothetical observer has decided that an actor's 
behavior was caused by internal factors. At this point, in addition to using 
Kelley's theory, Jones’ and Davis’ (1965) analysis also becomes impor- 
tant. They were concerned with how observers analyze the effects of acts 
to make inferences about the actor’s underlying intentions and personal 
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dispositions. They identified four factors that influence the strength and 
confidence with which dispositional inferences are made; the four factors 
are: social desirability, common effects, hedonic relevance, and per- 
sonalism. Jones and Davis theorized as follows: First, acts which are low 
in social desirability (e.g., extreme and/or out-of-role) indicate more 
about the actor's dispositions than socially desirable acts; second, when 
an actor can choose among several courses of action, the unique, ‘‘non- 
common"' consequences of the chosen alternative аге the most indicative 
of the actor's dispositions; third, acts which are high in hedonic 
relevance—that is, acts with positive or negative consequences for the 
perceiver—are more indicative of the actor's intentions than acts which 
are low in hedonic relevance. Finally, acts high in personalism—that is, 
acts seen as directed toward the perceiver him/herself—are more indica- 
tive of the actor's intentions than acts low in personalism. 

As mentioned earlier, a basic correspondence exists between many of 
the postulates offered by Kelley and those offered by Jones and Davis; for 
instance, Jones' and Davis' notion of social desirability is akin to Kelley's 
concept of high consensus. Both notions imply that less information is 
gained about the actor from a response that is common or widespread 
among people. Similarly, the discounting/augmentation principles and the 
postulates concerning common effects both indicate that our attributions 
are influenced by knowing about the entire set of forces (or rewards) 
influencing the actor. 

. Jones and McGillis (1976) have argued that many of the classic attribu- 
tion postulates offered both by Kelley and by Jones and Davis can be 
Tecast into a probability-type language. When we develop strong expec- 
tancies about a situation or group of people (category-based expectan- 
cies), these expectancies decrease the certainty of our dispositional infer- 
ences about a specific individual. However, when we develop strong ex- 
pectancies about an individual's behavior via consistency, noncommon 


effects and the like, these so-called target-based expectancies increase our 
confidence in our dispositional inferences. 


EMPIRICAL DEMONSTRATIONS OF THE 
ATTRIBUTIONAL APPROACH 


For the attribution theorist interested in criminal justice processes, an 
obvious, central concern is the question: How are attributions related to 
the punishment offenders receive? Intuitively, it seems reasonable that 
behavior attributed to internal, stable causes would be punished more 
than behavior attributed to external or unstable causes. If true, then fac- 
tors enhancing internal attributions should also enhance punishment. 


Attributions in the Criminal Justice Process/ 57 


There are now a small, but growing, number of studies which test the 
viability of an attributional approach to criminal justice phenomenon. 

A logical way of presenting legally relevant research is to start with 
studies in which the investigators were directly concerned with causal 
assignment; then, studies concerned with the antecedents of causal as- 
signment and/or correspondent inferences will be reviewed. Finally, a few 
well-established findings from outside the attribution literature will be 
presented. The purpose of considering this final set of studies is to illus- 
trate how an attribution perspective is compatible with and might help to 
further explain existing evidence about the punishment of offenders. 


Studies of Causal Assignment 
Experimental Evidence 


Carroll and Payne (19772) directly manipulated causal assignments. They 
had college students and parole experts judge a series of different crime 
reports. Each report consisted of two short statements describing the 
crime and the defendant's circumstances. The descriptions were manipu- 
lated so that information suggesting an internal or external, stable or 
variable cause of each crime was presented. As predicted from an attribu- 
tional analysis, students recommended longer prison terms for crimes 
with internal and stable causes than for crimes with external and variable 
causes. Among parole experts, the results were in the same direction, but 
they weren't statistically significant; however, the small (N = 24) sample 
Size in this study may have undermined the power of the statistical 
analyses, and parole experts may have been reluctant to make strong 
recommendations on the basis of the scanty information contained in the 
case histories. Thus, further research with parole officers was warranted. 


Naturalistic Evidence 


In a follow-up study which largely surmounted such problems, Carroll 
(1978) got participating officials to complete questionnaires at the end of 
Pennsylvania parole board release hearings (N = 272). The parole officers 
Were asked open-ended questions on the causes of the convict's crime and 
the reasons for his (or her) criminal record. These reasons were coded 
using the internal-external and stable-unstable dimensions. Officers were 
most likely to recommend parole if they attributed the offender's criminal 
history to unstable, external causes such as the offender being out of 
Work. In general, officers were more sympathetic to convicts whose crim- 
inal histories they attributed to unstable rather than stable causes: 
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however, again in this study, the statistical main effect for the internal- 
external dimension was nonsignificant. 


Additional Evidence 


Although internality had little effect on parole recommendations, this 
dimension is undoubtedly important in other phases of the criminal justice 
process. Shaw and his associates (Shaw and Sulzer, 1964; Shaw and 
Reitan, 1969) provide one line of support for this contention. Shaw pre- 
sented his subjects, who included lawyers and policemen, with descrip- 
tions of several events. The set of events was constructed to reflect differ- 
ent, successively more stringent criteria of the main character's personal 
responsibility for the situation's outcome. At the most basic level, associ- 
ation, personal responsibility was manifest with the main character 
merely being present when the incident occurred. At the next level, com- 
mission, the individual was responsible, in that his actions caused the 
outcome, even though he did not foresee the consequences of his 
behavior. At the third level, foreseeability, the individual was responsible 
in the sense of having been able to foresee the outcome of his actions, 
even if specific, undesired outcomes were not part of the goals for which 
the main character was striving. At the fourth level, intentionality, the 
individual was responsible for the outcome of the situation in the sense of 
foreseeing and seeking the consequences of his actions. As predicted, the 
higher the level of personal responsibility for negative acts, the more 
strongly subjects recommended punishing the person described in the 
scenario. 

Another line of relevant evidence shows that people respond differently 
to others who are in difficulty depending on whether their problems were 
due to personal or environmental causes. For instance, Reed and Reed 
(1973) found that people attributing criminality to dispositional causes are 
more intent on avoiding social interactions with criminals than those at- 
tributing criminality to other causes. Similarly, in a laboratory analog 
study, Sawatsky and Perlman! found that subjects reacted more ag- 
gressively toward a poorly performing confederate when the confeder- 
ate’s performance was due to internal rather than external factors. 

To sum up this review of work related to causal assignment, it appears 
that causes (i.e., internal-external; stable-unstable) of the offender's 
behavior do influence the reactions and punishment the offender receives. 
The general tendency, as expected from an attributional perspective, is 


for offenses associated with internal, stable causes to be treated more 
harshly. 
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Studies Involving the Antecedents 
of Causal Assignment 


Having seen the importance of causal assignment itself, we can go one 
step further back in the process. Do factors that promote internal, stable 
attributions also promote more severe reactions to offenders? Since ap- 
parently no criminal justice research has focused primarily on distinctive- 
ness, this subsection will start with a review of work relevant to Kelley's 
two other major factors—consensus and consistency, then research on 
actor-observer bias and the severity of an act's consequences will be 
presented. Evidence for additional attributional principles will be inte- 
grated throughout this review. 


Consensus 


Carroll and Payne (1976) demonstrated the importance of consensus and 
hedonic relevance in the judgment of criminal acts. They had subjects rate 
20 crimes on several characteristics; two of these characteristics were the 
frequency of the occurrence of the crime and the respondents' fear the 
crime might be perpetrated against themselves. These ratings served res- 
pectively as operational definitions for consensus and hedonic relevance. 
Consistent with an attributional model, acts rated as low in consensus and 
high in hedonic relevance were rated as more “criminal.” 

In another series of pertinent studies, Feldman and Rosen (1978) had 
college students recommend a sentence for a robbery defendant who 
either acted alone or with another person. From an attributional perspec- 
tive, when many people commit a crime together, an observer can say 
that a given offender's action reflects either high consensus and/or group 
Pressure as an external causal factor. Given either causal perception, an 
attribution theorist would expect what was found: a defendant who acted 
alone was rated as more responsible and given a longer sentence than a 
defendant who acted with an accomplice. In a follow-up archival study of 
actual cases tried in the State of Virginia, the investigators obtained com- 
Parable results. 


Consistency 


Judges and juries often have information about the defendant's previous 
record. From an attributional perspective, a person who commits a simi- 
lar crime several times is probably manifesting both high consistency and 
low distinctiveness in his behavior. Given such an attributional pattern for 
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an act rarely committed by other people, the behavior should be attrib- 
uted to the offenders personal dispositions. Research by Lussier, 
Perlman, and Breen (1977) supports this viewpoint. Subjects read case 
histories of drug offenders and then made attributions about the causes of 
the offender's behavior. The acts of repeated (as opposed to first time) 
offenders were attributed more to the person himself; not surprisingly. 
subjects recommended more severe punishment for such offenders. Simu- 
lations (Doob and Kirshenbaum, 1972), analyses of actual cases (Hagan, 
1974; Kalven and Zeisel, 1966), and research on bail setting (Ebbesen and 
Koneéni, 1975) further support this finding: A defendant with previous 
criminal convictions stands a much greater chance of: having his bail set 
high, being found guilty, and of receiving a long sentence than does a 
defendant with no such history. 

Naturally, theoretical purists might debate whether a history of 
frequent criminal offenses is precisely equivalent to high consistency as 
defined by Kelley. For instance, consider a criminal who has committed 
several grocery store thefts. This doesn't necessarily guarantee that his 
behavior manifests high consistency. If his behavior did show high consis- 
tency, every time he entered a small grocery store, he would be expected 
to perpetrate a crime. Despite such technical points, a record of frequent 
crimes undoubtedly does engender the general impression of high consis- 
tency and perhaps low distinctiveness in the offender's behavior. Given 


this caveat, these studies provide a noteworthy measure of support for the 
attributional perspective. 


Ubiquitous Watergate: Actor-Observer Biases 


The importance of actor-observer biases has been demonstrated in 2 
study (West, Gunn, and Chernicky, 1975) designed as analogous to Wa- 
tergate. Two groups of college students served as the actors and орзег- 
vers in this controversial study. The actors were approached by a “local 
private investigator" to help illegally enter an advertising agency: The 
prospective accomplices were told that the agency was maintaining à dual 
set of records to defraud the government out of several million tax dollars 
annually. The object of the burglary was to microfilm the records, not to 
steal anything. Some actors were offered $2,000 to participate, other ac- 
tors in a control condition were offered nothing. The experiment was 
terminated after the subject agreed or refused to participate in the 
burglary. Subjects were debriefed, and the reasons for their decision con- 
cerning participation in the crime were obtained. Observers received à 
booklet describing in great detail the attempt to involve the actors in the 
crime. Half of the observers were asked to explain the reason why ап 
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actor agreed with this request; the other observers were asked why an 
actor disagreed. 

Jones' and Nisbett's (1971) postulate concerning actor-observer differ- 
ences was clearly supported. Decisions about participating in this crime 
were more strongly attributed to internal factors by observers than by 
actors. Furthermore, both observers and actors more strongly attributed 
the decision to internal, dispositional causes when the actor agreed to 
participate in the crime. This is consistent with Jones’ and Davis’ (1965) 
postulate that out of role, socially undesirable behavior enhances disposi- 
tional attributions. 

Finally, the enticement method interacted with the actor’s decision in 
determining attributions: When actors agreed to participate in the crime, 
the offer of $2,000 diminished dispositional attributions; when actors 
refused to participate in the crime, the offer of $2,000 enhanced disposi- 
tional attributions. In other words, the presence of an external cause 
served to minimize dispositional attributions for behavior facilitated by 
the external cause, but the presence of the external cause served to 
enhance dispositional attributions for behavior impeded by the external 
cause. Thus, these data are consistent with Kelley’s (1973) discounting 
and augmentation principles. 


Severity of an Act’s Consequences 


Rosen and Jerdee (1974) tested how the severity of an act’s consequences 
influence attributions and recommended punishment. Rosen’s and Jer- 
dee’s main hypothesis was derived from Kelley's (1973; pp. 117-118) 
discussion of extreme effects in causal schema involving compensatory 
causes and additive affects. This causal schema involves the following 
inferences: 1) an effect can occur if either internal or external causes are 
strongly facilitative; and 2) the strength of the facilitative causes is related 
to magnitude of the act's effects. In this discussion, Kelley implies a 
non-zero-sum quality to attributions. Kelley (1973; p. 118) also endorsed 
the prediction that as the outcomes of an act become more severe, the 
Observer has an increasing tendency to attribute responsibility to the per- 
son. 

Rosen and Jerdee (1974) tested this prediction using business students 
as subjects. Each subject considered four separate cases involving an 
infraction of company rules. Some subjects were told the infraction 
resulted in a mild consequence; others were told it resulted in a severe 
consequence. For instance, in one case an employee borrowed a company 
car under false pretenses. While using the car, the employee was involved 
in an accident described either as very minor or as entirely demolishing 
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the car. As predicted, severe consequences led to greater attribution of 
personal responsibility; furthermore, subjects recommended that more 
severe discipline be administered in the cases involving severe outcomes. 


Attributional Interpretations of Established Findings 


Besides considering studies which directly test attributional concepts, 
another way of evaluating the value of the attributional approach is to ask: 
How well does it fit in with and/or explain established facts? An extensive 
treatment of this topic is beyond the scope of the present chapter; 
however, I have selected three established findings to discuss for illustra- 
tive purposes. These findings are that: a) people tend to be more lenient 
toward people they like; b) authoritarians tend to assign more severe 
punishments; and c) liberals tend to assign less severe punishments. The 
first finding, reported by Landy and Aronson (1969) and others (e.g. 
Reynolds and Sanders, 1975), can be succinctly explained in terms of 
fundamental attributional ideas. As already noted, observers tend to at- 
tribute the acts of disliked others to dispositional forces and the acts of 
liked others to environmental forces. Given the general tendency to be 
more lenient in the punishment of externally determined acts, it follows 
that people should recommend more lenient treatment of people they like. 

That highly authoritarian subjects tend to assign more severe punish- 
ments than less authoritarian subjects (Berg and Vidmar, 1975; Centers, 
Shomer, and Rodrigues, 1970; Boehm, 1968) is a second generalization 
amenable to an attributional interpretation. Again, this may reflect а 
greater tendency among high authoritarians than among low authoritar- 
ians to emphasize the internal, dispositional causes of a defendant's 
behavior. Several studies support this interpretation: Berg and Vidmar 
(1975) found that high authoritarians recalled more evidence about а 
defendant's character, while low authoritarians recalled more evidence 
about situational aspects of the crime; similarly, Centers, Shomer, and 
Rodrigues (1970) found that people who believed dispositional factors are 
the main cause of delinquency scored high on authoritarianism. And 
finally, Boehm (1968; р. 746) commented that in simulating jurors ‘Тһе 
authoritarians seemed prone to using subjective impressions of the 
character of the persons involved in the case. . . the anti-authoritarians 
tended to use the same kind of impressionistic evidence to conclude that 
even if the defendant were guilty as charged, it was not his fault but 
society's." 

A general tendency among ideological liberals to be more lenient (see 
Nagel, 1962) may also involve attributional processes. As is frequently 
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noted (see Miller, 1973), conservatives are more apt than liberals to 
attribute criminal behavior to enduring dispositions of the actor; further- 
more, drawing on a concept studied by Brickman, Ryan, and Wortman 
(1975), conservatives may employ shorter causal chains. Causes have 
causes. Conservatives may stop with immediate, dispositional factors as 
an explanation of a criminal act; liberals may continue beyond immediate 
dispositional factors and further attribute these factors to external causes. 


CONCLUDING REFLECTIONS 


Rationale for an Attributional Approach 


What are the advantages of an attribution theory approach to legal 
phenomena? First, the classic concerns of attribution theorists have been 
close in nature to the concerns of legal decision makers. Others beside the 
present author have noted this similarity of interests; for instance, Hen- 
drick and Shaffer (1975; p. 316) commented that Hart's and Honore's 
(1959) classic Causation in the Law discusses “in great detail . . . what 
social psychologists call causal attributions.’’ Given the notion of discre- 
tion, legal decision-makers naturally have an interest in the causes of an 
offender’s actions. Attribution theory uniquely provides an understanding 
of causal inferences and the consequences that such inferences may have 
in the criminal justice processes. 

It is worth underscoring, in this regard, that attributional thoughts are 
salient in the minds of criminal justice decision-makers. This was nicely 
demonstrated in research by Carroll and Payne (1977b): They asked 
parole officers to ‘‘think out loud" while preparing case recommendations 
for parole board hearings. These thoughts were then classified into several 
categories, such as information-seeking requests, judgments about the 
severity of the crime, etc. Of the statements coded, attributions were the 
single most common category of thoughts: Over twenty percent of all 
coded statements fell into this category. . PA 

Advocating the use of attribution theory does not necessarily mean it is 
the only (or even the best) psychological theory for guiding criminal jus- 
tice research and practice. Like most psychological variables, attribu- 
tional concepts account for only a small proportion of the variability in 
human behavior, but, this is an important proportion of the variance, 
given that attributions are salient for decision-makers and that offenders 
often give causal explanations as a line of defense for their criminal 
behavior. Furthermore, attribution theory has the advantage that it can be 
used in conjunction with a number of other theoretical models, such as 
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information processing (Carroll and Payne, 1976), group dynamics (Davis, 
Bray, and Holt, 1977), and equity theory (Kidd and Utne, 1978) being 
employed in the psychology-law interface. 


Current Trends in the Attributional Approach 


In conclusion, a few trends in attributionally inspired legal research are 
worth noting: First, attribution theory is being applied to an ever widening 
set of legal phenomena; for instance, in addition to sentencing and parole 
studies, attribution research is being done on such topics as: The interac- 
tion of policemen with citizens (Rozelle and Baxter, 1975), the credibility 
of different styles of courtroom testimony (Lind and O'Barr, in press), 
and crime prevention efforts (Kidder and Cohn, 1979). 

Second, based on the accumulating body of work, the attribution theory 
approach to criminal justice processes is becoming more refined (i.e.. 
more elaborated, specific, revised in the light of new evidence, etc.). 
Similarly, within the general framework of attribution theory, differences 
in emphases are becoming apparent (see Fontaine and Emily, 1978); for 
instance, some theorists stress the logical aspects of the attribution pro- 
cess, while others stress ego-serving, often illogical aspects of the attribu- 
tion process. 

A third trend in attributional research is the effort being made to capture 
the attribution process as it occurs. Carroll and Payne (1977b) have 
developed a technique for having parole decision-makers verbalize their 
thoughts into a tape recorder while making actual case decisions. Fon- 
taine and Emily (1978) have developed a similar procedure for analyzing 
attributional comments made by judges during trials. These techniques 
have the potential for producing exciting new results. They are also im- 
portant for they signal a trend toward research being done in natural 
settings on individual cases. Given more such research, and, perhaps 
simply more outspoken champions of the approach, I anticipate 


psychologists giving lawyers attributionally inspired advice on specific 
cases in the near future. 


REFERENCES 


Berg, K. S., and Vidmar, N. Authoritarianism and recall of evidence about crimi- 
nal behavior. Journal of Research in Personality 9:147-157 (1975). 


Boehm, V. Mr. Prejudice, Miss Sympathy, and the authoritarian personality. 
Wisconsin Law Review 734—750 (1968). 


Brickman, P., Ryan, K., Wortman, C. B. Causal chains: Attributions of responsi- 


Attributions in the Criminal Justice Process/ 65 


bility as a function of immediate and prior causes. Journal of Personality and 
Social Psychology 32:1060-1067 (1975). . 

Calhoun, L. G., Selby, J. W., and Warring, L. J. Social perception of the victim's 
causal role in rape: An exploratory examination of four factors. Human Rela- 
tions 29:517–526 (1976). А 

Capasso, D. R., Hendrick, С., Rahal, 1... and Coleman, Ј. Bibliography of journal 
articles in personality and social psychology: 1976. Personality and Social 
Psychology Bulletin 3:307-325 (1977). | 

Carroll, Ј. S. Causal attributions in expert parole decisions. Journal of Personality 
and Social Psychology, 36:1501-1511 (1978). : 

Carroll, J. S. Crime, the criminal, and the system: Causal attributions in parole 
decisions. In I. H. Frieze, D. Bar-Tal. and J. S. Carroll (Eds.). Attribution 
Theory: Applications to Social Problems. San Francisco: Jossey-Bass, 1979. 

Carroll, J. S., and Payne, J. W. The psychology of the parole decision process: A 
joint application of attribution theory and information processing psychology. 
In J. S. Carroll and J. W. Payne (Eds.), Cognition and Social Behavior. Hills- 
dale, N.J.: Erlbaum, 1976. 2. | 

Carroll, J. S., and Payne, J. W. Crime seriousness, recidivism risk, and causal 
attributions in judgments of prison term by students and experts. Journal of 
Applied Psychology 62:595-602 1977 (a). 2. 

Carroll, J. S., and Payne, J. W. Judgments about crime and the criminal: A model 
and a method for investigating parole decisions. In B. D. Sales (Ed.), Perspec- 
tives in Law and Psychology. Vol. 1: The Criminal Justice System. New York: 
Plenum, 1977 (b). | ру 

Centers, R., Shomer, R. W., and Rodrigues, A. A field experiment in internet 
sonal persuasion using authoritative infiuence. Journal of Personality 38:392- 
403 (1970). "- | cient 

Cunningham, J. D., and Kelley, H. H. Causal attributions for interpersonal e 
of varying magnitudes. Journal of Personality 43:74-93 (1975) ve 

Davis, J. H., Bray, R. M., and Holt, R. W. The empirical study of social een 
Processes in justice. In J. L. Tapp and F. J. Levine (Eds.), Law, Justice and the 
Individual in Society. New York: Holt, Rinehart and Winston, 1977. 

Doob, A. N., and Kirshenbaum, H. M. Some empirical evidence on the effect of 
S.12 of the Canada Evidence Act on an accused. Criminal Law Quarterly 
15:88- 2 = . 

Benz RE Si Kone£ni, У. J. Decision-making and information € 
in the court: The setting of bail. Journal of Personality and Social Psychology 
32:805-82 5). 1 | 

чи Rosen, F. P. Diffusion of responsibility in crime, punishment, 
and other adversity. Law and Human Behavior 4313-32 (1978). Aa 

Fontaine, G. and Emily, C. Causal attribution and judicial discretion: b. 
the verbal behavior of municipal court judges. Law and Human Beha 
4:323-337 3 . 

Hagen, J. НИ attributes and criminal sentencing: An њи of a 
Sociological viewpoint. Law and Society Review 8:357-384 (1974). 


66 /Decision Making of Participants 


Hart, H. L., and Honore, A. M. Causation in the Law. Oxford: University Press, 
1959. 

Harvey, J. H., Ickes, W. J., and Kidd, R. F. New Directions in Attribution 
Research (Vol. 1). Hillsdale, N.J.: Lawrence Erlbaum, 1976. 

Harvey, J. H., and Smith, W. P. Social Psychology: An Attributional Approach. 
St. Louis, Missouri: Mosby, 1977. 

Heider, F. The Psychology of Interpersonal Relations. New York: Wiley, 1958. 

Hendrick, C., and Shaffer, D. R. Murder: Effects of number of killers and victim 
mutilation on simulated jurors’ judgments. Bulletin of the Psychonomic Society 
6:313-316 (1975). 

Jones, E. E., and Davis, K. E. From acts to dispositions. In L. Berkowitz (Ed.), 
Advances in Experimental Social Psychology (Vol. 2). New York: Academic 
Press, 1965. 

Jones, E. E., Kanouse, D. E., Kelley, H. H., Nisbett, R. E., Valins, S.; and 
Weiner, B. Attribution: Perceiving the Causes of Behavior. Morristown, N.J.: 
General Learning Press, 1972. 

Jones, E. E., and McGillis, D. Correspondent inferences and the attribution cube: 
A comparative reappraisal. In J. Н. Harvey, W. I. Ickes, and R. F. Kidd (Eds.)- 
New Directions in Attribution Research (Vol. 1). Hillsdale, New Jersey: Law- 
rence Erlbaum, 1976. 

Jones, E. E., and Nisbett, R. E. The actor and the observer: Divergent percep- 
tions of the causes of behavior. Morristown, N.J.: General Learning Press, 
1971. 

Kalven, H., Jr., and Zeisel, H. The American Jury. Boston: Little Brown, 1966. 

Kelley, H. H. Attribution theory in social psychology. In D. Levine (Ed.), Ne- 
braska Symposium on Motivation (Vol. 15). Lincoln: University of Nebraska 
Press, 1967. 


Kelley, H. H. Attribution in Social Interaction. Morristown, N.J.: General Learn- 
ing Press, 1971. 


Kelley, H. H. Causal Schemata and the Attribution Process. Morristown, N.J.: 
General Learning Press, 1972. 


Kelley, H. H. The processes of causal attribution. American Psychologist 
28:107–128 (1973). 

Kidd, R. F., and Utne, M. K. Reactions to inequity: A prospective on the role of 
attributions. Law and Human Behavior 4:301–312 (1978). 

Kidder, L. H., and Cohn, E. S. Personal theories about the causes of crime: An 


attributional analysis of crime prevention efforts. In I. H. Frieze, D. Bar-Tal, 


and J. S. Carroll (Eds.), Attribution theory: Applications to Social Problems- 
San Francisco: Jossey-Bass, 1979. 


Landy, D., and Aronson, E. The influence of the character of the criminal and his 
victim on the decisions of simulated jurors. Journal of Experimental Social 
Psychology 5:141-152 (1969). 

Lind, E. A., and O’Barr, W. M. The social significance of speech in the court- 


room. In H. Giles and R. St. Clair (Eds.), Language and Social Psychology: 
Oxford, England: Blackwell, in press. 


Attributions in the Criminal Justice Process/ 67 


Lussier, R. J., Perlman, D., and Breen, L. J. Causal attributions, attitude similar- 
ity and the punishment of drug offenders. British Journal of Addiction 72:353- 
364 (1977). 

McArthur, L. A. The how and what of why? Some determinants and conse- 
quences of causal attribution. Journal of Personality and Social Psychology 
22:171-193 (1972). 

Miller, W. Ideology and criminal justice policy: Some current issues. Journal of 
Criminal Law and Criminology 64:141-162 (1973). 

Nagel, S. S. Judicial backgrounds and criminal cases. Journal of Criminal Law, 
Criminology, and Police Science 53:333-339 (1962). 

Reed, J., and Reed, R. Status, images, and consequences: Once a criminal always 
a criminal. Sociology and Social Research 57:460-471 (1973). 

Reynolds, D. E., and Sanders, M. S. Effect of defendant attractiveness, age, and 
injury on severity of sentence given by simulated jurors. Journal of Social 
Psychology 96:149-150 (1975). 

Rosen, B., and Jerdee, T. H. Factors influencing disciplinary judgments. Journal 
of Applied Psychology 59:327-331 (1974). T 
Rozelle, R. M., and Baxter, J. C. Impression formation and danger recognition in 
experienced police officers. Journal of Social Psychology 96:53–63 (1975). . 
Shaver, K. G. An Introduction to Attribution Processes. Cambridge, Mass.: Win- 

throp, 1975. 

Shaw, M. E., and Reitan, H. T. Attribution of responsibility as a basis for sanc- 
tioning behavior. British Journal of Social and Clinical Psychology 8:217-226 
(1969). 

Shaw, M. E., and Sulzer, J. L. An empirical test of Heider's levels in attribution 
of responsibility. Journal of Abnormal and Social Psychology 69:39–46 (1964). 

Tapp, J. L. Psychology and the law: An overture. Annual Review of Psychology, 
27:359-404 (1976). 

Vidmar, N., and Crinklaw, L. Attributing responsibility for an accident: A 
methodological and conceptual critique. Canadian Journal of Behavioural Sci- 
ence 6:112-130 (1974). 

Weiner, B. (Ed.). Achievement Motivation and Attribution Theory. 
N.J.: General Learning Press, 1974. 

West, S. G., Gunn, S. P., and Chernicky, 
tional analysis. Journal of Personality and Social Psychology 


Morristown, 


P. Ubiquitous Watergate: An attribu- 
32:55-65 (1975). 


FOOTNOTE TO CHAPTER 3 


' Sawatsky, T. J., and Perlman, D. “Ап at 
Punishment.” Paper presented at the meetin: 
Quebec City, June, 1975. 


tributional analysis of aggressive reactions to 
g of the Canadian Psychological Association, 


4 


Judgments of Recidivism 
Risk: 
The Use of Base-Rate 
Information in Parole 


Decisions 


John S. Carroll 


Accurate assessment of the risk which an offender poses to society is à 


necessary basis for attempts to isolate ‘‘dangerous”’ persons. As stated by 
Morris and Hawkins (1970): 


The policeman, the prosecutor, the jury, the judge, the probation officer prepar- 
ing a presentence report, the clinician in the diagnostic and classification center. 
the correctional officer planning the inmate's treatment and custody, the parole 
board and the parole officer—all, like it or not, must make predictions about the 
possible social dangerousness of the offender they confront (p. 185). 


Dealing with offenders on the basis of risk is of growing importance in 
the criminal justice system. As the crime problem becomes more evident, 
and, as resources for dealing with crime become strained, it is increas- 


I would like to thank the Pennsylvania Board of Probation and Parole for providing use of 
parole case files, and the experts who acted as subjects in Study 2. Gail Naturale helped with 
Studies 1 and 2, Shirley Tucker and Jeanne Halpin helped with Study 3. Support for this 
research was provided by National Science Foundation Grant SOC75-18061 to the author 
and John W. Payne. 


68 


Judgments of Recidivism Risk/ 69 


ingly necessary that the criminal justice system set priorities among the 
techniques available for crime control. Treatment models purporting to 
change offenders have mostly failed to demonstrate substantial results 
(e.g., Martinson, 1974); support for the deterrent effects of punishment, 
particularly increased sentence length, has been eroding, as research 
reveals a complex set of contested findings (Antunes and Hunt, 1973; 
Zimring and Hawkins, 1973). Increasingly, expert opinion and correc- 
tional practice is shifting toward models based upon just deserts and 
incapacitation of high risk offenders (e.g., Wilkins, 1976; Wilson, 1975). 
However, the past several years have seen progressively stronger criti- 
cisms of the ability of criminal justice decision makers to accurately 
evaluate risk or dangerousness (е.2., Kastenmeier and Eglit, 1973); for 
example, Hakeem (1961) found that experts were no better than students 
at predicting parole violations and both groups were worse than chance. 
Because prediction is central to many goals of the criminal justice system, 
recommendations have been made that statistical methods be employed 
to improve the assessment of risk (Gottfredson, 1967, 1975; National 
Advisory Commission on Criminal Justice Standards and Goals, 1973). 
The purpose of this chapter is to examine some psychological principles 
underlying the prediction of recidivism, with particular reference to the 
problem of incorporating statistical prediction aids in parole decisions. 


CLINICAL AND STATISTICAL APPROACHES TO PREDICTION 


upon two kinds of information. 


The prediction of recidivism can draw 
e evaluator's knowledge of the 


First, predictions can be based on th 
Specific case. The fine details and complex patterns of events and charac- 
teristics can be examined through the application of expert knowledge, 
experienced intuition, and personal one-to-one interactions. These are all 
part of a clinical approach to analyzing the unique case. In contrast, the 
second source of predictions examines several, easily measured charac- 
teristics of the offender (e.g., prior record, age) and relates them to the 
Statistically assembled postrelease outcomes of other offenders sharing 
those characteristics; this is the statistical, or actuarial, approach. Glaser 
(1964) poses the issue when he states that **parole boards face the prob- 
lem of how to integrate intimate knowledge of characteristics of a particu- 
lar prisoner with general knowledge about broad categories of offenders" 
(p. 289). 

Beginning with Meehl (1954), rese 
addressed the relative efficacy of clinica 
findings of a very large number of studies are su 
statistical approach is as good or better at predictin 


arch spanning over two decades has 
] and statistical approaches. The 
rprisingly uniform: The 
g future behavior than 
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the clinical approach (e.g., reviews by Sawyer, 1966; Goldberg, 1968, 
1970). Sawyer reports 45 studies comparing various ways of making clini- 
cal and statistical judgments. Criminal recidivism was the predicted 
characteristic in six of these studies, of which four concluded that statisti- 
cal methods were superior to clinical methods and the other two 
concluded that they were as good. 

The question of what happens when statistical prediction devices are 
made available, along with clinical information, to be incorporated by the 
decision maker in a generally clinical approach has also been addressed. 
Beginning with Cronbach (1955) and Meehl and Rosen (1955), research 
has challenged whether people can properly utilize this statistical informa- 
tion; for example, Sawyer (1966) reported three studies in which the 
availability of statistical predictions, along with other clinical data, did not 
improve prediction. 

In a series of ingenious studies, Kahneman and Tversky (1973) showed 
how information about the base rates, or frequencies of some characteris- 
tic in the population, is largely ignored when case-specific information is 
present. In one experiment, subjects were asked to judge the probability 
that a very brief personality description allegedly sampled at random from 
à group of 100 professionals—engineers and lawyers—belonged to an 
engineer rather than to a lawyer. The descriptions were selected to be 
neutral for discriminating these occupations. One group of subjects was 
told that the descriptions had been drawn from a set consisting of 30 
engineers and 70 lawyers; another group was told that the set had 70 
engineers and 30 lawyers. Subjects under the two base-rate conditions 
produced essentially the same probability judgments, apparently basing 
their judgments on the degree to which the descriptions were similar to 
their stereotypes of lawyers and engineers. They did this even though 
they readily admitted that the brief descriptions were of little value for the 
decision. Kahneman and Tversky called this "perhaps one of the most 
significant departures of intuition from the normative theory of predic- 
tion" (p. 243). 

Similar findings regarding the overdependence on case-specific infor- 
mation and neglect of base rates have been observed in a variety of 
situations (e.g., Lyon and Slovic, 1975; Meehl and Rosen, 1955; Nisbett, 
Borgida, Crandall, and Reed, 1976). Nisbett et al. provide an example of 
how compelling and concrete case-specific information is when compared 
with base rates: 


Let us suppose that you wish to buy a new car and have decided that on grounds 
of economy and longevity you want to purchase one of those solid, stalwart, 
middle class Swedish cars—either a Volvo or a Saab. As a prudent and sensible 
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buyer, you go to Consumer Reports, which informs you that the consensus of 
their experts is that the Volvo is mechanically superior, and the consensus of 
the readership is that the Volvo has the better repair record. Armed with this 
information, you decide to go and strike a bargain with the Volvo dealer before 
the week is out. In the interim, however, you go to a cocktail party where you 
announce this intention to an acquaintance. He reacts with disbelief and alarm: 
“A Volvo! You've got to be kidding. My brother-in-law had a Volvo. First, that 
fancy fuel injection computer thing went out. 250 bucks. Next he started having 
trouble with the rear end. Had to replace it. Then the transmission and the 
clutch. Finally sold it in three years for junk" (p. 129). 


Logically, this specific case adds one more car to the thousands of Volvos 
and Saabs which were investigated by Consumer Reports. Yet psycholog- 
ically, the impact far exceeds its statistical value. 

Although statistical prediction devices have been available to parole 
decision makers for over forty years, little use has been made of them. 
Hoffman and Goldstein (1973) did find some effect of experience tables in 
simulated parole decisions by experts. However, they urged that "the 
empirical data should be interpreted extremely cautiously in that it 
Suggests rather than confirms the various relationships” (p. 244). There is 
a genuine distaste for statistical prediction devices based on a variety of 
reasons: a) the view that the decisions are intrinsically individualized; b) 
the fact that statistical predictions cannot be right every time (this 
acknowledgment and estimates of the frequency of error may make deci- 
sion makers feel more responsible for the mistakes, although, in relative 
terms, they are fewer than those made by clinical approaches); and c) the 
View (probably valid) that some important case factors will not be con- 
Sidered in the statistical prediction (Kastenmeier and Eglit, 1973, p. 505). 
To these reasons we should add: d) uneasiness over stating some reasons 
for decisions that are not part of the statistical predictions (e.8.. public 
Opinion, personal impressions, and private attitudes); and e) concern over 
loss of status or even loss of job in competition with statistical formulas. 
Kastenmeier and Eglit (1973) draw the pessimistic conclusion that: 


Even should increasingly refined prediction devices be developed, scientific 
clarity is still going to be adulterated by elements of imprecision and individuali- 
zation at the juncture where the computer's role ends and the individual deci- 


Sion maker's role begins. (p. 505) 


The single most ambitious use of statistical prediction devices took a 
different approach to aiding the decision maker. The United States Board 
of Parole is now using a two-dimensional system to "structure and control 


discretion —thus strengthening equity (fairness)—without eliminating it" 
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(Gottfredson, Hoffman, Sigler, and Wilkins, 1975; p. 41). A rating of 
offense severity and a statistical prediction based on 11 simple facts about 
the offender are used to determine guidelines for time served. For exam- 
ple, a ‘‘moderate severity" crime with "fair" probability of successful 
outcome (prediction) would have guidelines of 20-24 months of impri- 
sonment. If the parole decision maker makes a recommendation outside 
the *'discretion range" of the guidelines, he must provide extra justifica- 
tion. By relating statistical risk predictions directly to time served for each 
case, thereby avoiding subjective risk judgments that could dilute the 
predictions, decisions have been made more uniform and do conform to 
the statistical predictions (Genego, Goldberger, and Jackson, 1975; p. 
869). Genego et al. discuss the legal issues involved in these guidelines. 
This approach, however, avoids the question of whether statistical predic- 
tion devices can be used by decision makers in ways other than to super- 
cede their own risk judgments. 

If the utility of statistical prediction devices is accepted, the question 
becomes how best to incorporate statistical and clinical approaches to 
prediction. The three studies which follow were conducted to examine 
what happens when different types of risk information are presented along 
with clinical information to decision makers who must make predictions 
of recidivism. These studies are part of an ongoing research project whose 
goals are: a) to gain an understanding of how decision makers predict 
recidivism; b) to determine under what conditions decision makers do 
utilize statistical information in risk judgments; and c) to prescribe how 
parole decision makers might best be made aware of statistical informa- 
tion in order to improve the accuracy of their risk assessments. The 
present discussion focuses most closely upon the second of these goals. 


STUDY 1: NO USE OF STATISTICAL INFORMATION 


The first study (Carroll, 1977 
clinical information to de 
recidivism. The first purpo 
substantial use would be m 
pose was to determine wh 
pend on the type 
statistical informa 
important implicat 
decision makers u 
use instances co 
directed toward i 


) presented statistical information along with 
cision makers who made predictions of 
se of the study was to determine whether 
ade of statistical information; the second pur- 
ether use of statistical information would de- 
of statistical information presented. If some types of 
tion are used more than others, there would be two 
tons: a) knowledge would be gained about the strategies 
se to deal with statistical information; and b) easier-to- 
uld make up the initial part of training experiences 
mproving decision makers’ strategies for reasoning with 
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statistical information; these strategies could later be transferred to more 
difficult tasks. 

у The study presented 112 criminology student subjects with base-rate 
information about a population of 100 offenders, supposedly released two 
years before. The percentage of these offenders who committed a new 
crime during the two year post-release period was given, and subjects 
Were asked to judge a sample of ten offenders, supposedly drawn from the 
population, and to predict (actually, postdict) whether or not each offen- 
der had committed a new crime. Each parolee was described briefly but 
realistically with information of the sort desired in parole hearings (cf. 
Wilkins, Gottfredson, Robison, and Sadowsky, 1973). The following is an 
example: 


Mr. Scott and two accomplices were convicted of conspiracy to commit 
burglary of a private home. He was sentenced to one to three years and has 
served one. He is 28 years old and married. He has had 
tions for burglary, larceny, and receiving stolen goods and was on probation at 
the time of the offense. His institutional adjustment has been good. He works in 
the music department as an instrument repairman and has had no misconducts. 
He is of average intelligence and has experimented with drugs but has no addic- 
tion or use of narcotics. He has been involved in counseling and displays con- 
siderably more maturity than before incarceration. He has been able to find 
employment as a musician in the past. 


four previous convic- 


The information in each description was drawn from real cases but altered 
and recombined to give case descriptions which subjectively would be 
given a 50 percent chance of committing a new crime. 

The base rates were presented in the introductory material, before any 
Cases were examined. Subjects were told that we had examined the case 
files of the 100 parolees and had found that ''(X) percent of the group of 
100 offenders had committed another crime in the two years since release, 
while (100-X) percent had not committed another crime." Variations in 


the (X) percent and (100-X) percent constituted part of the experimental 
e informed that the purpose 


manipulations discussed below. Subjects wer 
of the study was to see whether accurate predictions could be made about 
future crimes of offenders released from prison, and that both experts and 
Nonexperts would be asked to predict future crimes from brief descrip- 


tions of these case files, supposedly summarized by "Case Specialists 
n told that they would see ten 


from the Parole Board." They were the 
descriptions picked by chance from the 100 available; that different sub- 
jects would see different cases: and that they should indicate whether 
each offender ‘‘did or did not commit another crime in the two years after 
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release from prison." They could go back to reread descriptions if they 
wished, and it was again emphasized that these were real cases with 
known outcomes. 

Three pairs of base-rate conditions were used. In all cases, subjects 
judged ten offenders drawn from a population of 100 offenders. In the first 
pair of conditions, either 75 or 25 percent of the population of offenders 
had committed a new crime. In the second pair, either 70 or 30 percent 
had committed a new crime. These pairs of conditions differ in that the 
second pair, while less extreme, is translatable into an exact seven-three 
split of the sample cases. This allows subjects to use abstract statistical 
information in a concrete way by reasoning that a fixed number of cases in 
the sample did recidivate. Subjects in a different kind of task used base- 
rate information to a substantial degree only when it was translatable in 
this way (Carroll and Siegler, 1977). In the third pair of conditions, either 
75 or 25 percent of the offenders had committed a new crime, but two 
additional case histories were provided which included concrete out- 
comes (did or did not commit a new crime) congruent with the abstract 
base rates. This provides a concrete image of the link between the sample 
cases and other predicted behaviors. Nisbett et al. (1976) have shown in 
different setttings that concrete case histories strongly influenced predic- 
tion, while abstract base rates did not. 

If high base rates for recidivism lead to predictions of more recidivists 
than low base rates for any types of base-rate information, it would show 
that subjects give some consistent weight to the base rates in making their 
judgments. Subjects do not have to ignore case-specific information nor 
give case-specific information less weight than base-rate information in 
order to exhibit an effect: they merely have to correctly perceive some 
relevance for the base rates. Only if they incorrectly perceive the case- 
specific information as almost perfectly valid should they fail to regress 
their judgments toward the population base rates. 

The results were clear and compelling. Subjects in the high base-rate 
ercent of the cases had actually recidivated, 


mation; thus, it is appare 
base-rate information. Thi 


| : S was true despite the fact that the base-rate 
information 


1 lon was presented under very favorable conditions, including: 
high validity because outcomes were known, no time demands, small 
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numbers, concrete examples in some conditions, and translatable base 
rates in some conditions. 

At the end of the study, subjects were asked to predict the percent 
chance of recidivism of a case drawn from the 100 cases about which no 
clinical information was given. In this situation, subjects did utilize the 
base-rate information to a significant degree. This is consistent with work 
by Kahneman and Tversky (1973), showing that subjects know and un- 
derstand the base-rate information, but that the presence of clinically- 
oriented information induces a purely clinical strategy of prediction. Ap- 
parently, the brief case descriptions, while sparse in comparison to the 
lengthy reports usually available to parole decision makers and selected to 
be neutral for prediction, were subjectively compelling enough to negate 
any strategy employing the base-rate information. Because our goals in- 
volve the behavior of expert parole decision makers, not simply criminol- 
ogy students (who will, however, operate in various capacities in the 
criminal justice system), we turned to the question of how the experts 
were dealing with risk information. This is reported in the next section. 


STUDY 2: EXPERTS DO USE PREVIOUS RISK JUDGMENTS 


Through our work with the Pennsylvania Board of Probation and Parole 
(e.g., Carroll, 1979: Carroll and Payne. 1977), we had copies of 210 
Case Summaries of parole applicants. These summaries are two-page 
documents presenting important case information extracted from exten- 
Sive case files by a Case Analyst; the Case Analyst also includes his 
judgments and recommendations on the Case Summary. The Case Sum- 
mary is a major document used by the Hearing Examiner in making his 
recommendation which the Board nearly always ratifies. "es 

Examining these Case Summaries, we found that explicit risk dich 
ments appeared in 35 percent of them; examples would be, ve pn a 
success on parole is poor,” and "А good parole risk. A total o E 
Percent of the Case Summaries discussed risk in some fashion. ues 5 
Case Analyst presents non-statistical predictions of risk in these | e 
ments which the Hearing Examiner will read. A simple ааа 
Whether this type of risk information does aet quu a shee’ = 
applicants. Study 2 was designed to systematically vary the p edd 
explicit risk statements in Case Summaries evaluated by expe ie 
expert decision makers from the Pennsylvania Parole system we = 
to evaluate a set of Case Summaries on a one-page questionne а E 
Were told that this was a pilot version of a post-decision Lb Pee e 
be used in later research (which was true) and asked to provide c 
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about the questionnaire, as well as to make the requested judgments. 

Twelve actual Case Summaries were selected from the 210 previously 
examined in order to represent the frequencies of crimes appearing in 
parole hearings and to be moderate subjective risks as evaluated on a 
simple scale by my research assistant and me. Three explicit risk state- 
ments were removed from the cases; eight explicit risk statements were 
taken verbatim from other cases: four favorable statements indicating a 
"good" or "above average" prognosis and four unfavorable statements 
indicating a poor" or "questionable" prognosis. These eight risk state- 
ments were introduced into the Case Summaries in the place where they 
naturally occur: the Case Analyst's evaluation. For each subject, four 
cases had favorable risk statements, four had unfavorable risk statements, 
and four had no risk statements. The combination of cases and risk state- 
ments was varied across subjects using a repeated measurements Latin 
Square design (Lee, 1975: pp. 223-231). 

As shown in Figure 4.1, experts' risk judgments were indeed in accord 
with the manipulated presence of explicit risk statements by the Case 
Analyst [F(2,12) = 12.50, p < -001]. The experts’ recommendations for 
parole were also significantly better for "good" risks [F(2,12) = 4.39, 
P <.05] and appeared to be similarly affected, but not significantly 
[F(2,12) = 2.77, p < -11], in judgments of what the Case Analyst had 
recommended. 

These results reiterate the importance of risk judgments in the parole 
decision. Furthermore, experts are quite sensitive to the risk information 
provided in another Person’s (clinical) judgment. Thus, the experts are 
not stubbornly pursuing their own risk analysis, disregarding all but their 
own knowledge, but are utilizing at least some outside information. The 
question now emerges: What is it that distinguishes this study, wherein 
experts use prior clinical judgments in making predictions, from Study 1, 
wherein students failed to use statistical information in similar judgments? 
Four hypotheses are readily available in answer to the above question: a) 
Expertise—experts will use information that students will not; b) 
Source—information from another evaluator will be used but not informa- 
tion from a statistical device; c) Form—information given verbally ("а 
good risk") will be used but not information given numerically (**70 per- 
cent chance"); and d) Reasoning—information provided with the case 
description will be used but not information provided about a group of 
case descriptions; the latter requires the inference that because the group 
is a good risk and the case is a group member the case is, therefore, a good 
risk. Study 3 was designed to investigate these hypotheses. 
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Figure 4.1, Experts’ judgments about parole cases with verbal clinical risk infor- 
mation present. 


STUDY 3: STUDENTS DO USE STATISTICAL RISK INFORMATION 


Study 3 employed the same 12 Case Summaries as did Study 2. Seventy- 
two student subjects were drawn from the same criminology courses that 
had provided subjects the previous year for Study 1. The basic conception 
of this study was similar to Study 2; however, risk statements were pro- 
vided in either verbal form or as a numerical percentage and alleged to 
come either from the Case Analyst or from a computerized statistical risk 
Prediction device. 

Thirty-six subjects received risk information embedded in the Case 
Analyst's evaluation, as in Study 2. For each subject: a) two cases had 
favorable verbal risk statements indicating a оой" or "above average" 
Prognosis; b) two cases had favorable numerical risk statements indicat- 
ing a 70, 75, or 80 percent chance of successful parole; c) two cases had 
unfavorable verbal risk statements indicating a ‘poor’ or “below aver- 
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age" prognosis; d) two cases had unfavorable numerical risk statements 
indicating a 30, 35, or 40 percent chance of successful parole; and e) four 
cases had no explicit risk statements, two each associated with verbal and 
numerical form for ease of analysis. The wording of risk statements varied 
enough to avoid suspicion, using words like "chance," "risk," "prog- 
nosis," ‘‘remaining crime-free," and ''success on parole." The combina- 
tion of cases and risk statements was varied across subjects using a 
repeated-measurements Latin Square (Lee, 1975: pp. 223-231). 

The remaining 36 subjects received risk information in a separate cate- 
gory of the Case Summary labeled “Statistical Risk Prediction." In the 
introduction to the task, these subjects had read that the 


"Statistical Risk Prediction" is assigned to the offender by a computer which 
used 11 characteristics of this offender (such as the crime, past record, age, 
marital status, parole plan, etc.) to compute a risk score. These 11 characteris- 


tics each has some statistical relationship to recidivism (new crimes) among past 
groups of parolees. 


Half of these subjects always saw four favorable verbal risk statements 
and four unfavorable verbal risk statements (these were identical to those 


placed in the Case Analyst’s evaluations) and four neutral risk statements 
indicating a **moderate" or *'avera 


used previously, and four neutral stating a 50, 55, or 60 percent chance of 
Success. Thus, these 36 subjects either received all verbal or all numerical 


conditions. 


In evaluations of risk, subjects receiving risk information from the Case 
Analyst exhibited a significa 


nt effect for risk [F(2,150) = 3.13, p < .05]. 


these together [:(150) = 2.20, p < .05] 


0 | and non-significant trends for 
verbal information [r(150) = 1.50, p < : 


.15] or numerical information 
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Figure 4.2. Students’ judgments about parole cases with verbal or numerical, 
Clinical or statistical risk information present. + 


[((150) = 1.62, p < .15] when examined alone. It is apparent from Figure 
4.2 that cases receiving no explicit risk information did not differ from 
those receiving favorable risk information. UR 
Subjects enm risk information from the computer also exhibited a 
significant effect for risk [F(2,60) = 3.32, p < -05]. Individual contrasts 
showed the favorable risk information to produce lower risk ratings than 
the unfavorable information, for verbal and numerical forms together 
[/(60) = 2.55, p < .05] and for verbal information alone [(60) = 2.60, 
P < .05], with a non-significant trend for numerical information alone 
10060) = 1.59, р < 45]. It is interesting to note that the effect of verbal 
information from the computer (verbal base-rate information) seems 
Substantially larger than the effect of the other conditions, although this 
Cannot be definitively demonstrated with post-hoc statistical tests. Only in 
the case of these verbal base rates is there an effect of favorable vs. 
Neutral risk information. In other conditions, a 75 percent chance of suc- 
cess on parole is not distinguished from a 55 percent chance of success, 
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although both differ from a 35 percent chance. Thus, subjects may be 
utilizing risk information in a categorical and concrete way, classifying 
cases into a very few categories which exhibit an uneven relationship with 
percent chance of success. Alternatively, subjects may be conservative 
about predicting favorable risk levels but may find the computer verbal 
statement to be uniquely compelling evidence for some (as yet unknown) 
reason. 

Subjects’ recommendations for release on parole follow a pattern simi- 
lar to risk judgments, as they should if they are indeed based upon a risk 
assessment. The differences among risk information conditions is signifi- 
cant for the statistical information [F(2,60) = 16.11, p < .001] and margi- 
nally significant for the clinical information [F(2,150) = 2.88, р < 40]. 
Individual contrasts between favorable and unfavorable risk information 
again showed verbal statistical information to have the greatest impact 
[r(60) = 5.02, р < .001], followed by numerical statistical information 
(((60) = 2.56, p < .05], verbal clinical information [1(150) = 1.65, p < .10]. 
and numerical clinical information [t(150) = 1.44, p < .20]. As shown in 
Figure 4.2, only the verbal information from the statistical risk prediction 
produced an apparent difference in willingness to parole between neutral 
or moderate risk information and favorable risk information. 

Subjects' assessments of what the Case Analyst's recommendation had 
been also showed the effects of the risk information. When the risk infor- 
mation originated in judgments made by the Case Analyst, subjects 
predictably felt this to be part of the Case Analyst's recommendation 
[F(2,150) = 30.56, p < .001]. Individual contrasts showed this to be the 
case for verbal information [((150) = 5.63, p < .001] and numerical infor- 
mation [2(150) = 3.98, p < .001]. When the risk information came from a 
statistical prediction device, there was less tendency to view this as fully 
representative of the Case Analyst's own view [F(2,60) = 11.19, p < 
.001], although this tendency was stronger when the prediction was 
reported verbally [7(60) = 3.75, p < .001] than numerically [((60) = 1.77,P 


< .10]. As shown in Figure 4.2, this measure also reveals the equivalence 
between favorable and neutral information. 


DISCUSSION 


The results of Study 3 lead to one inescapable conclusion: risk informa- 
tion was used despite variations in source (clinician vs. computer) and 
form (verbal vs. numerical) and use of student subjects. Thus, three of the 
hypotheses originally stated have been unsupported, leaving the sole 
premise that associating risk information with each case is the critical 
difference between Study 1 and Study 3. 
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Two further hypotheses can be ruled out by additional data in Study 3. 
It is possible that the effects of risk information in Study 3 are very small 
(half the size of the effects in Study 2) and could not be detected were it 
not for the sophisticated design and multilevel dependent variables. This 
argument would propose that the relatively unsophisticated measures in 
Study 1 simply failed to detect a small, but real effect. 

Although we cannot complexify the measures in Study 1, we can 
simplify those in Study 3. Risk of subsequent offense can be made some- 
thing like a yes/no recidivism prediction by recoding into high risk (mod- 
erate and above) and low risk (below moderate). Collapsing across all 
conditions, except risk information, each subject evaluated a set of crimes 
with unfavorable, neutral, and favorable risk information. Across all sub- 
jects, 72 percent of the unfavorable risk cases were rated as a high risk of 
recidivism, as compared to 66 percent of neutral cases and 63 percent of 
favorable cases. The difference between unfavorable and favorable cases 
is significant [x2(1) = 5.34, p < .05]: thus, it is readily apparent that the 
risk information in Study 3 produced large, visible, significant effects, 
whereas Study 1 produced no appreciable effects at all. 

It is also possible that subjects learned to use the risk information 
during the study as they observed variations in risk information across the 
12 cases they examined. In contrast, subjects in Study 1 had no variations 
in base rates to attract their attention or suggest the covariation of base 
rates and subjective risk (cf. Kelley, 1967). We can address this issue by 
looking at only the first case examined by each subject in Study 3. For this 
case, there was no opportunity to learn about the differences in risk in- 
formation across cases. 

Collapsing across all conditions except risk information, there were 29 
Subjects receiving unfavorable risk information in their first case (on any 
of 12 different crimes), and 79 percent of them rated the case as a high risk 
of recidivism; in contrast, 63 percent of 19 subjects receiving favorable 
risk statements did so, and 79 percent of 24 neutral subjects did so. The 
difference between unfavorable and favorable risk of 79-63 percent ap- 
Pears very much like the 72-63 percent effect present in the entire data, 
although not significant by itself [x°(1) = 1.52, n.s.]. Using the complete 
multicategory dependent variable as shown in Figure 4.2, the means for 
unfavorable and favorable risk information would fall almost perfectly in 
place with the data from the entire study and be closer to a significant 
difference [2(46) = 1.62, p < .15]; thus, we have quite clear evidence that 
Subjects were able to respond immediately to the risk information on even 
the first case. 

The principal difference between instances in which risk information is 
utilized and those in which it is not has now emerged: the Reasoning 
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Hypothesis. Subjects in Study 1 were presented with the information that 
a group of parolees had a known recidivism rate and that each case they 
examined was drawn from this group. They apparently failed to complete 
the syllogism by saying, "'therefore, each case has an expected risk of 
recidivism equal to that of the group.” Some subjects in Study 1 were able 
to complete the syllogism when later asked to predict the outcome of a 
case from the group with no case-specific information. Yet, despite the 
significant difference between high and low base-rate conditions, only 14 
percent of subjects gave the correct answer by repeating the base rate. 

Clearly, then, the reasoning process involved is difficult and not im- 
mediately obvious to subjects. The completion of this reasoning process, 
accomplished in Study 3 by simply assigning a risk level to the individual 
case, does result in use of the risk information. This is in marked contrast 
to an extensive literature indicating only slight use of risk information. 
These results are consistent with very recent work showing that base-rate 
information will be used if a causal connection is apparent between the 
characteristic about which the base rates are given and the events to be 
predicted (Tversky and Kahneman, in press). Thus, whereas in Study 1 
the base rates do not cause recidivism (they are diagnostic rather than 
causal), in Study 3 subjects can understand high risk in a parole applicant 
as causing recidivism. 

These results do not show, however, whether the use of base-rate in- 
formation is in any way optimal. The shift in judgments observable in 
Figure 4.2 is quite small—it is possible to argue that subjects use the 
information but to an insufficient degree. Unfavorable risk information 
indicating roughly 60-70 percent chance of new crime, differs considera- 
bly from favorable risk information indicating 20-30 percent chance of 
new crime. Yet, as previously demonstrated, subjects judged 72 percent 
of cases with unfavorable risk statements to be high risk, but 63 percent of 
cases with favorable risk statements to be high risk; thus, subjects are 
altering their judgments considerably less than what could be “optimal” 
(we had no measures of optimality in this study). 

. In particular, the results of Study 3 suggest that subjects are not respon- 
sive to favorable risk information, treating it as roughly equivalent to 
it risk information. Although one could explain such 

information aS a poor choice of labels, this cannot 
hip between numerical risk statements of 35-55-75 
percent and subjective risk evaluations which only distinguish 35 percent 
from the two latter values. Furthermore, the same verbal risk statements 
were capable of establishing three distinct levels of risk when subjects 
believed that the statements Tepresented a statistical risk prediction. This 


an effect for verbal 
explain the relations 
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is evidence that the use of base-rate information is not a simple matter of 
whether or not it is used nor how much weight is assigned to it in judg- 
ment; rather, there may be marked differences in the use of a base rate 
depending upon whether it is favorable or unfavorable, and a verbally- 
stated statistical prediction may be the most effective means of transmit- 
ting risk information. 

. It is interesting to note that the major current use of prediction devices 
in parole decisions (Gottfredson et al., 1975) has adopted exactly this 
format—statistical risk categories labelled “fair,” "poor," and so forth. 
This may be one reason why the approach has had some measure of 
success and acceptance. In this vein, it is interesting to compare parts of 
the results of Study 3, where risk information was provided verbally for 
our student subjects by the Case Analyst, with the results in Study 2, 
Which gave nearly identical information to experts. The pattern of results 
is quite similar, even reproducing the similarity between favorable and 
neutral conditions. However, students are considerably different in over- 
all level of their judgments and less affected by the risk manipulation. 
Students rate risk lower than do the experts, yet are less willing to parole, 
and even report the Case Analyst as having been less willing to parole. 
The differences among risk information conditions are much less for stu- 
dents than for experts in judgments of risk and release, although about 
equal in evaluating what the Case Analyst had said; thus, experts appear 
considerably more sensitive to explicit risk information than do students. 


SUMMARY AND IMPLICATIONS 


Our initial review of the literature on clinical judgment portrayed decision 
makers as obtusely subjective, unable to profit from “scientific evi- 
dence. Study 1 provided support for this view, in that criminology stu- 
dents made no distinction in risk evaluations between parolees from a 
group with a known high rate of recidivism and those from a group with a 
low rate. However, Studies 2 and 3 demonstrated that experts and stu- 
dents can use risk information if it is provided with the individual case, 
regardless of whether it is stated verbally or numerically or appears to 
соте from an expert's clinical judgments ог from a computer's statistical 
formulas. However, the use of explicit risk statements appears quantita- 
tively different along several dimensions: 1) experts are more sensitive to 
tisk statements than students; 2) neutral and favorable risk statements are 
distinguished less (if at all) than either is distinguished from unfavorable 
tisk statements—decision makers look for bad comments; and 3) 
Verbally-stated statistical risk predictions seem more influential than 
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either numerically-stated or clinically-derived risk statements, particu- 
larly in being the only instance in which favorable and neutral risk state- 
ments were appreciably distinguished. 

The principal implication of these results is that more research is essen- 
tial. We clearly do not know how risk information is used, only that it is 
used sometimes and not at other times. Improvement of this aspect of 
parole decision making, or clinical judgment in general, must rest on a 
better conception of the human judgment process. As yet, our knowledge 
of the differences between expert and layperson and our understanding of 
the strategies employed in prediction tasks are at an initial stage. 

In practical terms, the research reviewed in this chapter demonstrates 
that risk information, provided to decision makers in a clinical setting, can 
affect judgment in appropriate ways. We can suggest that people do not 
have to be forced into using statistical information, but the degree to 
which it is then used may be less than optimal, especially for non-experts. 
Finally, the format currently in use for prediction devices in the Federal 
system, a set of verbal categories in which to present statistical risk 
predictions, appears to be the most effective presentational mode сш" 
rently available. It is hoped that continuing research will improve the 


ability of parole decision makers to reach their goals of effective decision 
making. 
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engaged in abnormal sexual activities or offenses in the course of commit- 
ting the offense for which he is eventually convicted, even though the 
conviction may be for a nonsexual offense (cf. Dix, 1976).? The legal 
definition of MDSO reads as follows: 


[A] "mentally disordered sex offender" [is] any person, who by reason of 
mental defect, disease, or disorder, is predisposed to the commission of sexual 
offenses to such a degree that he is dangerous to the health and safety of others. 
Wherever the term "sexual psychopath” is used in any code, such term shall be 
construed to refer to and mean a "mentally disordered sex offender" (West's 
Annotated California Welfare and Institutions Code $6300). 


MDSO programs are interesting, not only as examples of the differential 
processing of offenders on the basis of somewhat vague criteria (indeed, 
such programs have been criticized for a variety of other reasons, as 
noted, for example, by Dix, 1976; р. 233), but also with regard to the 
general issue of the diagnosis and prediction of "dangerousness"" (e.g 
Cocozza and Steadman, 1974; Kozol, Boucher, and Garofalo, 1972). 

This chapter describes an effort to develop a rudimentary causal model 
dealing with the disposition of persons suspected of being MDSOs. The 
project is an example of the application of our general theoretical and 
methodological approach to judicial decision-making in a specific and 
circumscribed problem area. Therefore, before describing the details of 


the present project, it is necessary to outline first the main features of the 
more general approach.? 


GENERAL THEORETICAL AND METHODOLOGICAL 
CONSIDERATIONS 


The criminal justice system is often represented as having a structure that 
fully constrains the Processing of a "case" in an objective and codified 
manner. An alternative view is that of a system which brings together 2 
number of decision-making Participants or "actors" (e.g., the felon, the 
beat patrolman, the district and defense attorneys, the jurors, the judge: 
the probation and parole officers, etc.) or classes of such participants. To 
a large extent, the pool of information available to each participant at 
various points in time, and especially the various participants’ respective 
decision rules, are not specified by law. The law merely codifies the gross 
consequences of certain decisions and the general direction and tempor 

aspects of information flow. In short, we view the criminal justice system 
as a network of interconnected decision-makers who have discretionary 
powers and whose actions influence one another. Each participant is seen 
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as a decision-maker who must get information from several different 
Sources, combine the different kinds of information according to some 
rule (whether implicit or explicit) and reach a decision. The decisions of a 
given class of participants often serve to influence the decisions of other 
Participants. For example, in an earlier study (Ebbesen and Копеёпі, 
1975), we discovered that in bail review hearings in San Diego county 
Judges set bail by giving a large weight to the district attorney's recom- 
mendation (in dollars) who, in turn, based his recommendation largely on 
the severity of the crime; in other words, the judges' decisions seemed to 
be affected to a large extent by the decisions of the district attorneys. 
| Also, a decision made by one participant at one point in time often 
influences the decision of another participant many months later: In a 
Study of sentencing of adult felons in San Diego county (Ebbesen and 
Koneéni, 1976), it was found that the defendants’ status with regard to 
being released on own recognizance vs. being released on bail vs. being 
kept in the cutody of the sheriff during the period prior to the plea-of- 
Builty or trial influenced, to a considerable extent, the eventual sentence 
(Straight probation vs. probation with time in the custody of the sheriff vs. 
Prison), even controlling factors such as the severity of the crime and 
Prior record; thus, it could be argued that the bail decision made by one 
Judge (or, rather, by the district attorney) influenced the sentencing deci- 
Sion made by another judge many months later. This example (many more 
Could be given) supports our previously made suggestion that the criminal 
Justice system can be profitably regarded as a network of interconnected 
decision-makers whose actions (decisions) influence one another. [Our 
Work on sentencing is described in greater detail in Koneéni and Ebbesen 
(in press—a) and Ebbesen and Konečni (1978). Our general approach is 
described in more detail in Koneéni and Ebbesen (in press—b), Konecni 
and Ebbesen (1978), and Ebbesen and Konecni (in press).] 8 

To understand the criminal justice system from the perspective des- 
cribed above requires that: a) the exact types of information available to 
Sach class of participants at each point in time be identified; b) the deci- 
Sion rules (i.e., the ways in which the different bits of information are 
Weighted) be discovered for each class of participants and, potentially, for 
individual Participants; and c) the interpersonal influence channels, both 
, OVert"" (i.e., specified by law) and "covert" (i.e.. informally developed 
In the actual day-to-day administration of the law), be traced. The types of 
Information available to each participant, as well as the communication 
Channels between the participants, can be discovered by carefully observ- 
Ing the system, However, in order to discover the decision rules used by 
Various classes of participants, it is necessary to analyze statistically the 
COvariation between the information available to the participants and the 
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actual decisions that they reach. Once the communication channels and 
decision rules of various classes of participants are determined, it would 
essentially be possible to trace the operation of the entire system and 
predict with reasonable accuracy— possibly as early as the time of 
arrest—what the final disposition would be. The network of influence and 
communication channels, in combination with the decision rules at each 
""node" of the network, provide what amounts to a metatheory about the 
operation of the system under study. Such an empirically derived theory 
can be used to predict the behavior of both the entire system and each 
class of participants within the system. 

In order to reach the objectives described above, we have undertaken 
an extensive data-gathering project in the various criminal justice agen- 
cies in San Diego county. Among the participants whose decision-making 
we have intensively studied so far have been police officers, district attor- 
neys, defense attorneys, judges, and probation officers. Some of these 
results will be reported in the various chapters of Koneéni and Ebbesen 
(in press—c). The MDSO project is thus only a small part of the ongoing: 
large-scale research activity. 

Before turning to the details of this project, some additional considera- 
tions should be mentioned. Our theoretical/methodological orientation 
does not attempt to provide a ""mediational" explanation for the decision 
rules used by the participants in the legal system. In other words, we do 
not attempt to explain, for example, a probation officer’s decision-making 
behavior by postulating the operation of attributional processes, cognitive 


dissonance, or any other process currently in theoretical vogue. We ao 


not question the possibility of generating ‘‘mediational’’ explanations for 
the decisions under study 


but merely doubt that they add anything to the 
ability to predict and understand the future behavior of the participants 10 
the real legal system. The feeling of understanding that often accompanies 
such attempts to impose currently popular constructs on various kinds 9 
social behavior тау be Шиѕогу. Our past research suggests that there is 2 
Very weak relationship between the popularity of certain social- 
psychological constructs (e.g., "self-presentation," “attribution error» 

and so on) and their importance in terms of the percent of variance for 
which they account in the real-world decisions of participants in the leg 

system. Therefore, what we do is try to provide a descriptive (and usually 
quantitative) account of the covariation between the types of information 
presented to a participant and his/her decisions. It is clear that such ал 
approach requires the collection of data in the actual settings in whic 

legal decisions are being made daily. Such information cannot be obtained 
by laboratory studies of the decision-making behavior of undergraduates 
responding to fictitious, quasi-legal accounts of improbable cases on de- 
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pendent measures or dimensions that have little or no resemblance to 
those used by the participants in the real system (undergraduates, for 
example, often "sentence" fictitious "people" to prison on a scale from 0 
to 25 years). Also, whereas the claim that a given laboratory study '*has to 
do" with some aspects of the legal system gives the appearance of 
"applied importance" to that study, such a claim provides little in the way 
of a true understanding of the actual system's operation. The only way to 
reach the latter is to study the system in vivo. The generality of any 
laboratory finding is an empirical issue which can be established only by 
studying the system to which one hopes to generalize. Therefore, to the 
extent that one's goals are to understand the actual system and possibly 
feed information back to the participants, it would seem more reasonable 
to begin by studying the real-world system and then go back to the labora- 
tory to study the specifics (given ample time, funds, and human 
resources), rather than vice versa. Given that funds, time, and manpower 
are typically in limited supply, it is reasonable to question the current 
Practice where it seems that close to 95 percent of social psychologists" 
efforts are devoted to the study of jury decision-making, when it is well 
known that in many jurisdictions less than 2 percent of all arrested felons 
eventually have a jury trial; instead, over 85 percent of those who are 
convicted are convicted because the defendant has pleaded guilty to a 
Charge! (Such considerations are, of course, given further weight when 
One considers the enormous problems of generalization from the 
Simulated-jury studies even to the decision-making of real juries.) у 
Finally, we think that despite our reluctance to rely on social- 
Psychological theoretical constructs, our approach is relevant not only to 
the psychology of law but also to social psychology. First, the information 
and the decisions being analyzed are the products of an intact and inher- 
ently interesting social organization: second, a major aspect of this entire 
system is that many decisions are the results, at least in part, of social 
influence (as, for example, when a defense and a district attorney attempt 
to influence each other in the course of plea bargaining, or when a defense 
attorney attempts to influence his client to plead guilty to X in order to 
Obtain Y), Thus, the results of the research might provide information 
about the way in which bargaining and social influence processes actually 


take place in an obviously important social setting. 


PROCESSING OF PERSONS SUSPECTED OF BEING MDSOs 


strative apparatus used in the pro- 
MDSOs might be helpful. Certain 
culiar to San Diego county; 


A brief description of the legal/admini 
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however, the general procedure is common to all counties in California. If 
there are reasons to suspect the defendant of being an MDSO, the defen- 
dant is first interviewed by psychiatrists. This interview always takes 
place after the plea or verdict of guilty and always prior to sentencing. In 
San Diego county, during the period in which the present study was being 
carried out (October, 1976 to June, 1977) the same three psychiatrists, 
appointed by the court, typically interviewed all suspected MDSOs in 
interviews ranging from 10 to 30 minutes in dur.tion and taking place 
typically two to four days prior to the sentencing hearing. The defendant's 
complete file up to that time is available to the psychiatrists prior to and at 
the time of the interview. Notable in this file is the probation officer 5 
report containing detailed information concerning the offense, plea bar- 
gaining, social factors, prior record, etc. This report thus contains infor- 
mation that would be found in the reports of non-MDSO cases. (More 
information on the contents of this report is provided below.) Questions 
asked by the psychiatrists in the interview are fairly routine, starting with 
the inevitable "Do you know why you are here?" , then attempting to 
probe, in a cursory manner, into the early shaping of the defendant’s 
current **psychodynamics”’ (e.g., ‘‘Has anyone ever told you, or do you 
remember, that when you were young you set fires to things or wetted the 
bed?"), probing into the defendant's more recent sexual and/or marital 
history (e.g., “Ноу was your sex life with your wife?"), but focusing 
mostly on the circumstances of the abnormal sexual behavior that took 
place around the time of the offense for which the defendant was con- 
victed. The defendant's answers are typically taken in shorthand by 006 
of the psychiatrists. Following the interview, the psychiatrists file sepa 
rate or joint reports (depending on whether they had individual or joint 
interviews with the offender; joint interviews/reports are more typical). 
These reports are filed with the court. 

The next step is a hearing in "psychiatric court." In San Diego county: 
psychiatric cases are processed within a single department of the Superior 
Court, and thus, during the period of the study, a single judge dealt with 
all persons suspected of being MDSOs. At the hearing, all three psychia- 
trists are typically present and available for cross-examination or judicial 
consultations. In the course of the hearing, they typically do not read from 
their reports. After the district attorney has read the report's diagnosi 
and recommendation, the report is entered into the record. If during the 
hearing a question arises about the recommendation or some other aspect 
of the report, the defense attorney or the judge or the district attorney са? 
address a question to the psychiatrists: the psychiatrists never offer in- 
formation during the hearing without being asked to do so. The MDSO 
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hearings usually last five-ten minutes. If the defense disagrees with the 
psychiatric diagnosis and/or recommendation, a defense psychiatrist and 
character witnesses may be called in and then the hearing is much longer 
(20-60 minutes); however, in over 90 percent of the cases, no defense 
psychiatrist is present nor is there opposition by the defense to the court- 
appointed psychiatrists’ recommendation. 

The psychiatrists’ report filed with the court is typically one-two 
(single-spaced) pages in length. The letter may contain information about 
the defendant’s appearance, prior record, past sexual experience, a des- 
cription of the offense, and other information sometimes taken verbatim 
from the probation officer's report. The report invariably ends with a 
diagnosis (e.g., female paedophilia) and a statement that the defendant 
either is or is not an MDSO. 

At the hearing, the judge may find that the defendant is indeed an 
MDSO or the defendant may be remanded (that is, judged not to be an 
MDSO and sent back to another department of the Superior Court for 
sentencing) or the case may be continued, pending more psychiatric in- 
formation. If the defendant is found to be an MDSO, in San Diego county 
he is always sent to Patton State Hospital for indefinite commitment; if, 
on the other hand, the defendant is found not to be an MDSO, he is 
Sentenced (in another department) under the applicable penal code provi- 
sions for the offense to which he has pleaded guilty or of which he has 
been found guilty. During the period of the study, California still had the 
indeterminate sentencing system; therefore, a defendant could be given 
either probation or probation with time in the custody of the sheriff or an 
indeterminate prison sentence specified by the penal code. 

After commitment in Patton State Hospital, the defendant 
to the trial court. He is then given either: a) not less than 
Probation; or b) is sentenced under the applicable penal code provision for 
the original conviction. The court's action generally depends on the rec- 
ommendation that accompanies the defendant's release from Patton State 
Hospital, What is known as an A recommendation indicates that the 
defendant is not any longer a danger to the community and that although 
he may not be fully "cured," he is unlikely to profit from further treat- 
ment. A B recommendation, on the other hand, indicates that the defen- 
dant is unlikely to profit from further treatment but continues to be a 
danger to the community. Typically, if the release is accompanied by anA 
recommendation, the defendant is given five years’ probation and 
released into the community: on the other hand, in cases with the B 
recommendation, the court either sentences the defendant under the ap- 
Plicable provisions or indefinitely commits him (to the Department of 


is returned 
five years’ 
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Health or the Department of Corrections), implying that the court 
believes that the defendant continues to be dangerous and must be kept 
out of the community. 


THE PRESENT PROJECT 


General Considerations 


We have already indicated our preference for studying the legal system in 
vivo and specified in some detail the reasons for such а preference. This is 
not to say, however, that we do not acknowledge a variety of problems 
often associated with research in the real world. Apart from the usually 
mentioned issues, there are additional problems with doing naturalistic 
research in the legal system. Some of these problems are uniquely as- 
sociated with using observation as a research method.?^ When the 
archival-analysis approach is used, other problems arise and, in the case 
of the legal system, they often 80 beyond those often associated with this 
method (e.g., miscoding, selective coding, selective placement of infor- 
mation in the files, etc.). Namely, in studying the legal system, the issue of 
access to data is paramount, because so much of the information is not in 
the public domain and special permissions to carry out the research have 
to be obtained. Such permissions are often difficult to obtain even when 
the noble motives and competence of the researchers can be easily 
documented, and when elaborate procedures for preserving the anonym- 
ity of all concerned are devised; there is typically no standardized proce- 
dure for obtaining permission and therefore the decision is often at the 
discretion of one or another individual in the agency in question. Some o 
the reasons for the often observed reluctance to allow access to the data 
can be traced to a genuine concern for due process and the preservation of 
anonymity of the defendants; Sometimes, the reasons can be traced to 
what seem like petty but are, in fact, insurmountable economic problems, 
Such as shortages of resources, space, or personnel. (Do the clerks have 
the time to retrieve the files in addition to their other duties? Are there 
spare desks in the office for the researchers to use since the files cannot be 
taken out?) However, much of the reluctance is clearly due to the defen- 
siveness and secretiveness that so often characterize large organizations 
and bureaucracies. These points, of course, should not be taken for more 
than they are—our subjective impressions and observations that are dif- 
ficult to document. However, we think that these remarks might find а 
sympathetic ear or two among our colleagues in legal psychology, many 
of whom must have experienced similar difficulties. 

One purpose of the above remarks was to draw the attention of our 
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present and future colleagues to the importance of describing the reality of 
the research process—an issue that is often glossed over; indeed, we feel 
that in legal psychology, in particular, an important aspect of graduate- 
student training ought to be the learning of skills (administrative, interper- 
sonal, etc.) that would increase the probability of obtaining adequate 
access to elusive data (cf. Deutsch, 1975; p. 264). 

Another purpose of the above remarks was to provide the reasons for 
certain obvious methodological limitations of the present project. 
Namely, only one person coded both the probation officers’ reports and 
the letters which the psychiatrists filed with the court—the two main 
sources of data in the project. We hasten to add that, in this project, we 
met with extreme cooperativeness on the part of both the judge and the 
Psychiatrists involved; nevertheless, for various administrative and inter- 
Personal reasons, the permission was obtained for only one person to 
Perform the coding. 

Another obvious problem lies in the mentioned fact that the same judge 
and three psychiatrists dealt with all the cases during the period studied. 
Therefore, it is uncertain to what extent our results are generalizable 
either to other jurisdictions or to future MDSO-related decisions in San 
Diego county (following the eventual personnel changes). At least the 
latter problem could certainly not be remedied by us: Such is the way in 
which MDSOs are processed in San Diego county at this particular time. 
We hoped nevertheless that the research would be a useful first step in 
investigating the processing of MDSOs in a relatively large jurisdiction 
within a State that has perhaps the most developed MDSO program in the 
nation. 


Method 


Because of the project’s preliminary nature, early on we decided to code 


Only the information available from written documents (psychiatrists' let- 
ither the contents of the psychiat- 


f the judge were coded (although 


Tic interview, nor the hearing in front о ) а 
uaint ourselves Іп an informal 


We attended many of these in order to acd E 
Way with their content). The next step in the research process Was the 
definition of criterion variables (i.e., the participants decisions). The 
Project was concerned with the following three decisions: 1) The psychia- 
trists’ diagnosis (eight categories, see Appendix 2); 2) the psychiatrists 
Classification of the defendant (MDSO vs. non-MDSO); and 3) the judge's 
ruling [MDSO (Patton) vs. non-MDSO (remanded) vs. continuance]. We 
Were interested in which information contained in the mentioned written 
documents was strongly associated with (‘‘predicted’’) these three se- 
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quential decisions. A related issue of interest was the association of cer- 
tain diagnoses with the MDSO vs. non-MDSO classification of the defen- 
dant and, of course, the relationship between diagnoses and classification, 
respectively and the judge's ruling. 

The next step was to define the "predictors" and develop the coding 
instruments. In line with our earlier research, a relatively large number of 
predictors of the various decisions was isolated: these predictors were to 
be coded either from the probation officer's report or from the psychia- 
trists’ letter > and were to be as close as possible to the categories and 
dimensions used by the participants in the system being studied. In other 
words, we tried to minimize the extent of the "translation" from the 
categories used in the system to higher-level, abstract concepts OF 
categories more common in social-psychological theories (this is evident 
in Appendices 1 and 2 which present our coding instruments). The rea- 
sons for this approach are simple: First, the research was preliminary and 
few guidelines, if any, existed as to the important predictors, optimal level 
of abstractness of the predictors, etc.; second, we were not aware of any 
reasonable theory or metatheory to guide us in the process of translation 
from concrete to abstract coding categories. 

An additional decision was to use a modified content-analysis ар“ 
proach. More specifically, we identified parts (content areas) of the writ- 
ten documents to be used as predictors but ignored the specific, actual 
content. Thus, instead of the coding being based, for example, on the 
actual words and sentences in the documents (or the degree of extremity 
of the meaning), it consisted of recording the number of typewritten lines 
devoted to a discussion of a particular issue ("predictor"). This proce 
dure was adopted in part because we felt that it was an adequate first steP 
and, more importantly, because we had only one coder. Namely, we felt 
that the effect of unintentional coder bias could be minimized by having 
this person simply locate the predictor and count the number of lines 
devoted to it, rather than engage in far less reliable qualitative analyses 
(e.g., determining the “weight” of certain phrases, etc.). Moreover, W 
did code the general direction (positive vs. negative) of the comments in 
certain predictor areas. For example, in coding the number of lines de- 
voted in the Psychiatrists’ letter to the defendant’s description of the 
offense, negative and positive feelings about the offense (i.e., remorse VS: 
no remorse) were Separately coded. Finally, for certain categories such as 
prior record (as described in the Probation officer's report), the number 0 
lines devoted to the description of prior record was in fact completelY 
РЕ with the number of prior convictions (i.e., one line per convic- 
tion). 

Because of our interest in identifying predictors in those sections of the 
probation report in which the defendant was directly quoted (e.8-, the 
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reasons the defendant gave for committing the crime), these parts of the 
report were coded in a somewhat different way. As can be seen in Appen- 
dix 1, we were interested in the extent to which the defendant appeared to 
admit having committed the crime (as judged by the coder on a 10-point 
scale), how the defendant “explained” his behavior, and what extenuat- 
ing circumstances, if any, he mentioned. In particular, the coder listed 
both *'short-term" factors that were "external" to the defendant, not 
“under his control" (e.g., peer pressure) and long-term external factors 
(e.g., chronic unemployment). In addition, the coder listed ‘‘internal”’ 
factors (where the “locus of causality’ for the behavior is seen as being 
within the defendant), again both short-term ones (e.g., being drunk or in 
Pain) and long-term ones (e.g., drug addiction, alcohol, having long-term 
€motional problems). 

Whereas the proponents of attribution 
variables (internal vs. external locus of control; short-term vs. long-term 
factors) are derived from a general attribution-theory perspective, in our 
Opinion this would simply mean claiming undue credit for age-old folk 
Wisdom (or lack of it) that has, more importantly, been incorporated into 
almost all penal codes. That is to say, we know of no legal codex, ancient 
Or modern, which does not take into account the causes and circum- 
Stances of the crime (into which the above-listed factors clearly translate). 
Be that as it may, whether such factors are considered “attributional” 
neither increases nor decreases, from our point of view, the inherent 
interest of treating them as predictors of the criterion decisions we 
Studied, 

Many of the predictions were simila à 
that we used in our studies of sentencing. However, we should emphasize 
that whereas in those studies many coders were used and estimates of 
Coder reliability were obtained, in the present project we had no way of 
ascertaining or eliminating possible coder bias and related methodological 
Problems. 

The project was carried out during t 
June of 1977, A total of 113 cases, all involving male defendants suspected 
9f being MDSOs, was coded; this represented almost the total MDSO 
Caseload in San Diego county during the duration of this study. 


theory might argue that these 


r to those in the coding instrument 


he period from October of 1976 to 


RESULTS 
An essential first step is to examine the relationship between the three 
Principal decisions, Psychiatric Diagnosis X Psychiatric MDSO vs. 
Don-MDSO Classification X Judge's Verdict (Patton State Hospital vs. 
Remand vs. Continuance). These results are presented in Table 5.1. 
Upon examining the breakdown of cases within individual decisions, 
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one finds, for Psychiatric Diagnosis, that 33 cases (29 percent) had no 
diagnostic label attached to them; another 33 received the label "'anti- 
Social personality; another approximate one-third was labeled “sexual 
deviation" (30 cases, 27 percent); and the remaining 17 cases (15 percent) 
received a variety of labels, including homosexuality, paedophilia, and 
Schizophrenia. With regard to the Psychiatric Classification, 36 cases (32 
Percent) were classified as MDSOs, whereas the remaining approximate 
two-thirds were judged to be non-MDSOs. Finally, with regard to the 
Judge's Verdict, 26 cases (23 percent) were sent to Patton; 78 cases (69 
Percent) were remanded back to the original trial department; and the 
remaining nine cases (8 percent) were continued pending further psychiat- 
ric information. 

When the three decisions are examined jointly, a very simple pattern 
emerges. In virtually all of the 66 cases (58 percent of the sample) in which 
the diagnosis was either "antisocial personality" or no diagnostic label 
Was attached, the defendant both a) received the non-MDSO classification 
by the psychiatrists and b) was subsequently remanded back to the trial 
department by the judge; only two of these 66 cases Were sent to Patton 
State Hospital. 
" The only other diagnostic category with a sizable number of cases was 

Sexual deviation” (see Table 5.1). In this category. there was an MDSO 
Vs. non-MDSO split of some magnitude (21 of the 30 “sexual deviants,” 
70 percent, were classified as MDSOs; the remaining nine cases Were 
classified as non-MDSOs). However, whereas the great majority of the 

Sexual deviants" who had been classified by the psychiatrists as MDSOs 
Were sent by the judge to Patton (16 of 21, 76 percent; the remaining five 
Cases were continued), none of those who had been classified as non- 
MDSO were sent there—every single one Was remanded to the trial 
department (the relevant x? = 29.50, df = 2, p < .001). From this example, 
It would appear that when a psychiatric diagnosis does not entirely redup- 


licate the MDSO vs. non-MDSO classification, the judge's decision is 
hiatric classification. In fact, 


of 36 cases classified as 


it can be seen from Table 5.1 that of a total 
MDSO, only one was remanded; of the 71 cases classified as non-MDSO, 
2 — 108.45, df = 2,р < 001) 


e г 
Very single one was (the relevant x 


Some additi i 
itional remarks are in ог x 
As a footnote to Table 5.1 points out, in many cases a defendant received 


More than one diagnostic label; the diagnostic categorization presented in 
Table 5.1 is based on the first label in cases where there was a string of 
labels, Upon examining this issue more closely, one finds that among the 
Non-MDSOs, a sizable majority (64 of 77, 83 percent) received only one 
label (typically ‘antisocial personality") ог no label at all. Among the 


der regarding dia 
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MDSOs, on the other hand, only 25 percent of the cases (nine of 36) had 
only one label; all the rest had two labels (26 of 36, 72 percent), with the 
exception of one man who had three (x? = 36.73, df = 2, p < .001). 

When one examines the number of diagnostic labels attached to ''sex- 
ual deviants,” an interesting finding emerges. Among the cases in which 
"sexual deviation’ was the first label (30 cases: see Table 5.1), all of the 
2] cases classified as MDSOs received two diagnostic labels; in contrast, 
among the 9 non-MDSO *'sexual deviation" cases, there was an even split 
between those who received only one label (4 cases) and those who 
received two (five cases; the relevant x? = 10.77, df = 2, p « .01). 
However, a different picture is obtained when one examines the 15 cases 
(see Table 5.1) which had homosexuality (four cases), female paedophilia 
(five), male paedophilia (one), and female-and-male paedophilia (five) as 
the first label—in other words, cases which had a more specific sexual- 
deviation label as the first label (rather than *'sexual deviation" itself). 
For these 15 cases, the results are exactly opposite: All five non-MDSO 
cases had two labels and eight out of ten MDSO cases had only one label 
(х = 1142, df = 2, p < .01). In other Words, a person diagnosed as 
"sexual deviation; female paedophilia" is highly likely to be classified as 
an MDSO and thus be sent by the judge to Patton State Hospital. In 
contrast, a person diagnosed, for example, as ‘‘male paedophilia; 
Schizophrenia" is likely to be classified as à non-MDSO and subsequently 
remanded, despite the fact that the first label is an example of sexual 
deviation. 

Several early conclusions could be drawn from the data we have pre- 
sented 50 far (these conclusions will be elaborated in the Discussion sec- 
tion). First, it would seem that the judge exercised very little discretion in 
these cases; in fact, he appeared to be little more than a rubber stamp for 
the psychiatric recommendation; in short, the judge's removal from the 
decision-making chain would have little effect on the processing of MDSO 
cases. ê 

A related preliminary conclusion that can be drawn on the basis of the 
above data is that a relatively simple '*model" can describe the processing 
of cases from the point in time when the diagnosis is given to the time 
when the verdict is reached by the judge. Certain kinds of diagnostic 
labels used by the psychiatrists reliably predict whether they will classify 
the offender as an MDSO (although there is some "noise" when ‘‘sexual 
deviation" is the first diagnostic label attached), and this classification 
almost perfectly predicts whether the judge will send the offender to Pat- 
ton or remand him to the trial court. In other words, once the diagnosis 
and, especially, the MDSO/non-MDSO classification has been reached. 
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the manner in which the offender will spend the next few years of his life 
has also been determined. 

The remainder of the Results section will be devoted to a quantitative 
elaboration of the causal model. Several groups of analyses were carried 
out, including attempts to predict: a) the psychiatric diagnostic label from 
the contents of the probation officer's report; b) the MDSO/non-MDSO 
classification from the probation officer's report; c) the judge's verdict 
from the probation officer's report; d) the psychiatric diagnostic label 
from the contents, length, etc., of the letter prepared by the psychiatrists 
for the judge; e) the MDSO/non-MDSO classification from the psychia- 
trists' letter: and f) the judge's verdict from the psychiatrists’ letter. 
Because of the almost perfect agreement between the MDSO/non-MDSO 
classification and the judge's verdict, analyses c) and f) were redundant 
with analyses b) and e), respectively, and the former two will, therefore, 
not be discussed any further. In addition, because only three of the diag- 
nostic categories (no label, “antisocial personality," and **sexual devia- 
tion") had a large number of cases, and because in only one of these 
categories ("sexual deviation") there was а sizable split in terms of the 
MDSO/non-MDSO classification, analyses that used the psychiatric diag- 
nosis as the criterion [a) and d) above] typically produced results and led 
to conclusions that were similar to those reached by analyses that used 
the MDSO/non-MDSO classification as the criterion [b) and e) above]. 
For this reason, the results concerning the psychiatric diagnosis and those 
concerning the MDSO/non-MDSO classification are not reported sepa- 
rately but rather in a mixed sequence. Analyses that used predictors from 
the probation officer's report are reported first, followed by analyses that 
used predictors from the psychiatric letter; only relationships that were 
statistically significant at least at the .05 level are reported and discussed. 
Finally, statistical tests and tables are provided only for the most impor- 


tant results. 


Predictors from the Defendant's File 
(Including the Probation Officer's Report) 
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scribed in over 50 lines of text. In contrast, of the 77 people who were 
eventually classified as non-MDSOs, 28 had their offenses described in 
under 25 lines and only nine in over 50 lines. In addition, in the MDSO 
cases, in comparison to the non-MDSO ones, the probation officers’ 
summary evaluation and discussion of prior record were both significantly 
longer; there was significantly more discussion of the negative aspects 
raised in the various letters written to the judge about the defendant by the 
people in the community; and there was significantly less discussion of the 
offender's ‘‘intention to improve" (all of the above effects were significant 
at the .01 level). As it turned out, however, all of the above factors were 
also statistically related to what we think is the major predictor of both the 
psychiatric diagnosis and MDSO/non-MDSO classification, prior convic- 
tions of the defendant for sexual offenses. 

Table 5.2 presents the breakdown of the sample in terms of the 
psychiatric diagnosis, MDSO/non-MDSO classification, and prior convic- 
tions for sexual offenses. As can be seen from this table, and more clearly 
from Tables 5.3 and 5.4 for the three most frequently used diagnostic 
labels only (no label, ‘‘antisocial personality," and ‘‘sexual deviation"), 
the label **sexual deviation" is significantly more frequently associated 
with prior convictions for sexual offenses than are no-label and 
"'antisocial-personality'" categories (x? = 12.21, df = 4, p <.05; see Table 
5.3). Similarly, people who ended up being classified as MDSOs were 
significantly more likely to have prior convictions for sexual offenses than 
were those eventually classified as non-MDSOs (x? = 32.38, df = 2, p < 
:01; see Table 5.4). When one considers the 30 cases with the ‘‘sexual 
deviation” label (the only category with a substantial MDSO/non-MDSO 
split), every single one of the nine cases who were eventually classified as 
non-MDSOs had no Prior convictions for sexual offenses; in contrast, of 
the 21 "sexual deviation" cases who were eventually classified as 
MDSOs, 17 (18 percent) had at least one Prior conviction for a sexual 
offense (see Table 5.2). In Summary, the diagnosis ‘‘sexual deviation" is 
largely dependent on prior convictions for Sexual offenses and very rarely 
leads to the MDSO classification unless there is a record of prior convic- 
tions for sexual offenses. 

Tables 5.5, 5.6, and 5.7 illustrate the fact that prior sex-related criminal 
record, rather than overall prior record, is the critical factor. Table 5.5 
presents the breakdown of the sample in terms of the psychiatric diag- 
nosis, MDSO/non-MDSO classification, and all prior convictions (both 
for sexual and non-sexual offenses). The major difference between the 
results presented in this table and the data in Table 5.2 is in the nine 
“sexual deviation" cases which were eventually classified as MDSOs. 
From Table 5.5, one sees that four of these nine cases had a prior criminal 
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Table 5.3. Association of psychiatric diagnosis with 
prior convictions for sexual offenses (for the three 
most frequent diagnostic categories only). 


Psychiatric Diagnosis 


No Antisocial Sexual 
Label Personality Deviation 
0 27 25 13 
1-4 4 6 12 
5 and over 2 2 5 
96 


Table 5.4. Association of MDSO/non-MDSO clas- 

Sification with prior convictions for sexual offenses 

(for the three most frequent diagnostic categories 
only). 


Classification 


MDSO  non-MDSO 


0 5 60 
1-4 14 8 
5 and over 5 4 


= 96 
record but were nevertheless judged to be non-MDSOs (Table 5.2 shows 
that none of these cases, however, had prior convictions for sexual of- 
fenses). In other words, the relationship between overall prior record and 
the psychiatric diagnosis and classification is not as strong as the relation- 
ship discussed above between prior convictions for sexual offenses and 
the psychiatric diagnosis and classification. 

The above conclusion is further substantiated by the data in Tables 5.6 
and 5.7. The data in Table 5.6 show that although the proportion of "seX- 
ual deviation" cases with some criminal record is relatively greater (in 
comparison to the proportion of *'sexual deviation" cases with some prior 
sex-related convictions in Table 5.3, which leads to a x? of 15.61 for the 
data in Table 5.6, as opposed to a x’ of 12.21 for the data in Table 5.3), the 
data presented in Table 5.7 show that it is only the non-MDSOs who had 
the proportionately greater number of overall prior convictions (in com- 
parison to the proportion of non-MDSOs with prior sexual-related convic- 
tions in Table 5.4, which leads to a x’ of 22.86 for the data in Table 5.7, as 
opposed to a x? of 32.38 for the data in Table 5.4), 

The argument that prior sex-related criminal record is the key predictor 
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Table 5.6. Association of psychiatric diagnosis with 

prior convictions (for sexual and non-sexual of- 

fenses) for the three most frequent diagnostic 
categories only. 


Psychiatric Diagnosis 


5 No Antisocial Sexual 
& Label Personality Deviation 
~ 

5 0 25 22 9 

EE 14 5 9 16 

= ? 

= 5 and over 3 2 5 


96 


Table 5.7. Association of MDSO/non-MDSO clas- 

Sifications with prior convictions (for sexual and 

non-sexual offenses) for the three most frequent 
diagnostic categories only. 


Б Classification 
RE MDSO  non-MDSO 
SS 

БЕО 4 52 

$8 L4 15 15 

S © Sand over 5 5 

z SE УН 


of the psychiatric diagnosis and classification is further strengthened by 
the fact th i i 


Table 5.8. Association of prior sex- 

record and length of probation o 

tions of the offense (for 30 "sexual 
only). 


related criminal 
fficers' descrip- 
deviation" cases 


5 Length of description of offense 

` & (number of lines in the P.O. report) 
хх 

$ E 0-25 26-50 50 and over 
i 5 NO 2 9 2 

= YES 0 7 10 
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Table 5.9. Association of prior sex-related criminal 

record and length of probation officers’ references 

to negative aspects of personal letters sent to the 
judge concerning the defendant. 


Length of negative references to letters 


~ 
bx (number of lines in the P.O. report) 


0-1 2-4 5 and over 

NO 11 2 0 

= YES 6 6 5 
~ 30 


illustrate this point for two of the mentioned variables (taking into account 
the 30 “sexual deviation" cases only). From Table 5.8, it is clear that the 
probation officers’ descriptions of the offense tend to be significantly 
longer for people with prior sex-related criminal records (x? = 7.18, 
df — 2, p « .05). Table 5.9 shows that probation officers tend to make 
significantly more references to the negative aspects of personal letters 
sent to the judge concerning the defendant when it is a question of people 
with prior convictions for sexual offenses (x* = 8.08, df = 2, P < 05. 


Predictors from the Psychiatrists' Letter 


ord is a strong predictor of the 


The fact that prior sex-related criminal rec r 
articularly important because 


Psychiatric diagnosis and classification is p с 
this kind of information about the defendant is available very early in the 
Processing of a case, in fact, before the defendant has ever committed the 
Offense under consideration. In other words, a meaningful prediction 
about the outcome of a case can, generally speaking, be made long before 
the probation officer's interview with the defendant and the filing of the 
probation officer's report and, especially. before the court psychiatrists 
interview with the defendant and the hearing before the judge. In a sense, 
strong predictors that occur very early in the sequence of events—such as 
Prior sex-related criminal record—almost eliminate the need for informa- 
tion that becomes available at stages that are temporally far closer to the 
final verdict in the processing of a case but is nevertheless highly corre- 
lated with the earlier information. For example, coding the hearing сме 
the judge would seem to have little utility for the ров of prediction, 


i iatri O/non- 
given that the j follows the psychiatric MDSO 
e judge very closely 41 days earlier. Similarly, if the 


MDSO recommendation made sever ] dicted on 
PSychiatric diagnosis and recommendation can be reliably predic " : 
the basis of information available even before the commission of the 
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offense, the content of the psychiatric interview with the defendant as- 
ondary importance at best. 

yi he ен the predictors isolated from the cit 

of the two written documents coded for each case in the pe 

project—the psychiatrists’ letter—are somewhat less important t anc 

originally expected, because the information from the letter is genie 

only concurrently, rather than before, the diagnosis and the 


Nevertheless, some of the results of our content analysis of psychiatrists 
letters are intriguing, regardless of these letters’ predictive utility. More 
Specifically, Table 5.10 presents a summary of the way in which psychia- 
trists' letters that conclude with a non-MDSO classification differ in form 


arge number of predictors that we 
gnificant difference was found, it 
T containing a longer discussion of 
d the non-MDSO letter. 


examined, in most cases in which a si 


Table 5.10. Formal aspects of the PSychiatrists' | 
the MDSO/non-MDSO classific 


Letters that Conclude with an MDSO 
classification d 


discussion of: 


etters as a function of 
ation. 


Letters that conclude with a non-MDSO 
evote more space to a classification devote more space to a 


discussion of: 


- Defendant's physical appearance 1. Positive aspects of letter from employer 
. Family history 2. Positive aspects Of current status 
- Childhood experiences (employment, marriage) 
- Negative aspects of Prior life-style 
. Past sexual experiences of defendant 
- Prior sex-related criminal record 
- Negative aspects of current Status 
- Arrest report 
. Results of Psychological assessment 
(from the P.O, report) 
10. Psychological interpretation of offense 
b Feelings of indifference toward offense 
12. Various outside s 


VONDUR WN = 


attorney, police, victims, etc.) 
13. Negative future prospects 


Note: All effects are statistically significant at least at .05. 
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An examination of the entries in Table 5.10 reveals a relatively coherent 
pattern. In the case of people whom they intended to classify as MDSOs, 
the psychiatrists dealt significantly more with “psychodynamic” issues 
(e.g., childhood experiences, family history, results of psychological as- 
sessment, and psychological interpretation of offense) and with the sexual 
aspects of the defendant's offense, prior crimes, and general life-style 
(e.g., past sexual experiences of the defendant, prior sex-related criminal 
record, etc.). In general, there was a considerable tendency to impute 
negative habits, intentions, and motives to the defendant classified as an 
MDSO and to evaluate his prior life-style, current status, and future pros- 
pects negatively (e.g., negative aspects of prior life-style, negative aspects 
of current status, negative future prospects, feelings of indifference to- 
wards the offense, defendant's physical appearance). There was also a 
tendency to directly quote more, and generally rely more on, the evidence 
from a variety of outside sources (e.g., arrest report, results of psycholog- 
ical assessment, information from the defense psychiatrists, victims, 
етс.). It almost appears as if the psychiatrists perceived a greater need to 
substantiate their MDSO than their non-MDSO classifications, presuma- 
bly either because the psychiatrists believed that the MDSO classification 
is more controversial, or because they thought that such a classification 
would have more severe consequences for the defendant (for example, in 
terms of the duration and quality of incarceration). This issue will be 
raised again in the Discussion section. 
Predictors Derived from the Defendant's Description of the Offense 
and His Stated Reasons for His Behavior 
As was previously mentioned, in certain sections of the probation report 
the defendant was directly quoted. This fact made possible an examina- 
tion of the extent to which offenders who differed in terms ofthe psychiat- 
tic diagnosis and classification also differed in terms of a) admission to 
have committed the crime, and b) explanations for the behavior (including 
extenuating circumstances). As it happened, no differences were pes 
for the ‘‘admit-guilt” factor; therefore, the remaining discussion will be 
limited to the reasons which the defendants gave for committing the 


crime. 

Table 5.11 presents the percentage of people in each of the Lu ee 
frequently used psychiatric diagnostic categories who listed at x on 
reason for their offense that could be classified in one of the four fo 2 
Classes of reasons: External Short-Term. External Long-Term, em 
Short-Term and Internal Long-Term (also see Appendix 1). Overall, 
short-term reasons were given significantly more often than long-term 
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Table 5.11. Percent of offenders in the three most frequently used 
diagnostic categories who gave external/internal, short-term/long- 
term reasons for their offense. 


Psychiatric Diagnosis 


= Antisocial Sexual 
& None Personality Deviation 
У Short-term 40 48 44 

7 — External 

~ 

& Long-term 10 6 23 

5 Short-term 28 36 57 

S Internal 

= Long-term 20 30 52 


a whole, short-term external factors were 


F and "'antisocial-personality"' 
€ classifiable reason for their crime. As can be 
seen from Table 5.11, this difference was mainly due to the ‘‘sexual 


deviants” significantly greater propensity to list internal factors, both 
long-term and short-term. 


the “just happened” and "the situation Presented itself’? reasons, 
whereas the ‘sexual deviants" 


ality” people very rarely listed any exter- 
Sexual deviants,” when they used reasons 
list ‘‘social pressures” and ‘‘chronic family 
term reasons, the no-label people listed 
Хе иза 5 nd **was on drugs” reasons, whereas the 
, antisocial-personality"' people listed exclusively the “was drunk” and 
“was out of control” reasons but seldom cited the influence of drugs- 

Sexual deviants," on the other hand, tended to give a large variety of 
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Teasons including ‘‘was drunk," ‘‘was confused," "was angry," and 

heard a voice." Finally, for internal long-term factors, the no-label 

people cited exclusively alcoholism and drug addiction, whereas both the 

antisocial-personality" and ‘‘sexual deviation" people used a variety of 

categories, except that the sexual deviants were especially likely to men- 
tion long-term emotional problems. 

With regard to the relationship between psychiatric classification 
(MDSO/ non-MDSO) and the use of various classes of reasons, it was 
found that people who were eventually classified as MDSOs did not differ 
from the non-MDSOs in the use of either short-term or long-term external 
factors. About 30 percent of the people in each group gave the “it just 
happened” and ‘Һе situation presented itself” external short-term rea- 
sons (few people in either group gave external long-term reasons). For 
internal short-term factors, the non-MDSOs gave exclusively ‘‘was 
drunk” (18 percent) and ‘was on drugs" (10 percent) reasons; in contrast, 
the MDSOs gave a variety of internal short-term reasons, including ''was 
confused" (17 percent), "was angry" (14 percent), “was on drugs" (9 
Percent), **was drunk” (3 percent), ‘“was out of control” (8 percent), and 

a voice commanded те" (8 percent). Finally, for internal long-term 
factors, the non-MDSOs gave almost exclusively chronic alcoholism and 
drug addiction as reasons, whereas the MDSOs gave most frequently 

chronic emotional problems” (15 percent) and "loneliness" (8 percent) 
as reasons for the offense; interestingly enough, only 5 percent gave ‘'sex 
life dissatisfaction” as a reason. 


In summary, people who were eventually diagnosed as “sexual 


deviants” (and were therefore more likely than people with other diagnos- 
tic labels to be classified as MDSOs) tended to give a greater number anda 
greater variety of reasons for their offense. The variety was manifested 
both in terms of the number of classes of reasons used and in terms of the 
kinds of reasons given within classes. The most frequent reasons given 
were internal in nature and within this class were equally likely to be 
short-term and long-term, including reasons such as “chronic emotional 
problems” (the most frequently given reason), was confused, " **was 
angry," etc.; alcoholism, drug addiction, and sexual dissatisfaction were 
infrequently given as reasons. 


DISCUSSION 
nt still tentative—of a causal 


ed of being mentally disor- 
he most remarkable 
le. Of the hundreds 


Our results allow the formulation—at this poi 
model of the processing of persons suspect 
dered sex offenders in San Diego county. Perhaps t 
thing about the emerging model is that it is quite simp 
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of individual predictors and their interactions that we examined, only very 
few reached the statistically significant level of association with the crite- 
rion variables. Perhaps this should not have come as a surprise, because 
we have repeatedly found in our work on other legal decisions (e.g., 
bail-setting, sentencing, etc.) that simple models, consisting of few factors 
(some of which are often extralegal) account for a large proportion of the 
variance in the criterion decisions. Thus, it would seem that despite the 
protestations that ‘‘every case is different," that “the complexity of cases 
and decisions defies the Possibility of scientific analysis," that "every 
participant in the system has a unique contribution to make and is not 
replaceable by an equation," etc., which we have so often heard from 
judges and other participants in the legal system 


offense committed or th 
has no prior sex-related criminal record 
by the psychiatrists as having an “antis 


€ trial court by the judge.? If, on 
› а person suspected of being an MDSO has a prior sex- 
; he 15 likely to be diagnosed as a "'sexual deviant 


for sexual offenses, were Classified as non-MDSOs and therefore 
remanded to the trial c 


> Curt by the judge, rather than sent to Patton State 
Hospital. 


The probation Teport and the ps 
eventually diagnosed as “sexual d 
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negative aspects of personal letters concerning the defendant and to the 
lack of the defendant's intention to improve. These MDSO/non-MDSO 
differences in the length and content of the probation officers’ reports are 
echoed in the letters written by the psychiatrists. As summarized in Table 
5.10, the MDSO letters tend to be longer, more negative, more 
"psychological" in tone (including a good deal of jargon), and with more 
apparent intent to substantiate the recommendation by reference to other 
Sources (e.g., police officers, victims, results of the formal psychological 
assessment). 

Nevertheless, it may well be that the differences in the length, content, 
and emphasis of the probation officers’ reports and psychiatrists’ letters 
for the MDSO and non-MDSO cases—interesting as they are from several 
Points of view—are quite irrelevant to the basic underlying causal se- 
quence. After all, the processing of persons suspected of being MDSOs 
can be summarized by the following simple causal sequence: a) prior 
Sex-related criminal record leads to b) the psychiatric diagnosis and clas- 
Sification as ‘‘sexual deviation" and MDSO, respectively, resulting al- 
most automatically in c) the judge’s verdict that the defendant be sent to 
Patton State Hospital. In this view, differences in the content of probation 
Téports and psychiatrists' letters merely serve to: justify an already 
formed conclusion based on prior sex-related criminal record; give the 
appearance of complexity to the processing of MDSOs; and smooth out 
the rough edges of the causal sequence. у 

As we pointed ош in the Results section, the fact that the information 
Concerning the main predictor—prior sex-related criminal record— 
temporally precedes the commission of the offense under consideration 
makes prediction of the final disposition particularly easy. This fact and 
the simplicity of the causal model outlined above lead us to two 
Straightforward, though at this point still tentative, conclusions: a) as far 
as MDSO Processing is concerned, the judge may serve as little more than 
а rubber stamp for the psychiatric diagnosis and MDSO/non-MDSO clas- 
Sification; b) the psychiatric diagnosis and classification (which, as we 
have seen, are largely redundant with each other) to a very high extent 
€ventually depend on a factor known well before the compilation of the 
Probation Teport (with its costly and time-consuming investigations, 1n- 
terviews, and paper-shuffling) and, especially, before the relatively 
lengthy (and therefore costly) interview which the court psychiatrists 

ave with the offender. Indeed, to the extent that psychiatrists are basing 
their recommendations on such an easily observed and agreed upon factor 
аз Prior sex-related criminal record, their usefulness in the processing of 
Persons suspected of being MDSOs would appear to be rather limited. 
Of course, none of the above in any way implies "foul play" on the part 
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of the judges and other participants in the system when they claim that 
every case is different, that a scientific/quantitative analysis of their deci- 
sions is impossible and that, generally, they are indispensable. In part, 
such statements may stem from a lack of understanding of the methods of 
behavioral science. Besides, a judge may well subjectively believe that he 
is responding to various multi-faceted and complex aspects of the case 
(e.g., each type of information from the probation report and psychia- 
trists’ letter, the various behaviors of the defendant during the hearing, 
etc.) and combining these many bits of information in a complex; 
configural manner that is aided by his judicial training, experience, skill, 
and wisdom. Similarly, the Psychiatrists may well believe that their diag- 
nostic and classification decisions are based on the information in the 
probation officer's report and the answers to their questions that the 
defendant gives in the interview. Finally, the probation officer may 
believe that his recommendation and evaluation could not be made with- 

а otwork and the collection of information from 4 
variety of Sources. However, the complexity of these people's thoughts 
and cognitive operations at various points in the decision-making process: 


"true" causes of their behavior, should 


. “human nature; 
self-serving show fo 


» for ap 


е application of modern behavioral science, in general- 
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гоа what actually determines legal decisions (as opposed to 
achieve = а think determines them), a quantitative approach can 
тм ER ditional, important goals: 2) a system that is more fair, in 
аг вай similar crimes, committed under similar circumstances, by 
sd ме keen a similar prior record would, in fact, be punished 
differences € an subject to "позе introduced into the system by the 
eerie infin at judges and other practitioners in views, values, and 
possible te d a b) a system that is more just, in a sense that it would be 
ands of ine ermine whether particular legal decisions indeed reflect the 
the public f denn both the participants in the system and, especially, 
ME ee t lese decisions should reflect (unlike the present situation, 
нена асна апа ће public may be under the impression that a 
Rosas or is being taken into account when it, in fact, is not). Thus, 
the pelles oe does not impose values on the legal system and 
ally све“ > er, it may help determine whether legal decisions do actu- 
нее ertain factors and general values that the participants in the 
x m and the public find desirable. 

Р some of the criticisms expresse 
Ea g model of the processing of persons $ 
Mets e from several points of view, to 
io n. ew intuitively acceptable for prior sex-related criminal record 
“ie dei determinant of MDSO classification, especially given the 
зета їр ntly оп the books; second, unlike our work on bail-setting, 
few, df ^ed and other legal decisions, the present project has revealed 
а ин у, extralegal determinants of the processing of _MDSOs. 
thing ded could be argued that the psychiatrists must be doing some- 
‘hat ^ ght in their diagnosis and classification when one considers the fact 
their ern deviants" and MDSOs do give different explanations for 
they oe than do the non-MDSOs and that the types of explanation 
San edominantly give (internal long-term factors, such as chronic emo- 
aud Sonne seem congruent with the eventual psychiatric diagnosis 
different v cation. However, this last point can be interpreted in several 
and aan For example, since the psychiatrists” decisions occur after 
that-th a full knowledge of the offenders’ attributions, one could argue 

e psychiatrists are merely following the offenders’ own ''recom- 


m SiO n - 
пути rather than reaching an independent judgment. One version 
is interpretation would be that the offenders' attributions determine 
factor is independent 


ie classification and that this causal 
inae T, sex-related criminal record. Another version of the same general 
of erii is that the attributions are not a causal factor, independent 
selv r, sex-related criminal record, because the offenders —being them- 

es fully aware of their prior, sex-related criminal record—merely re- 


d earlier in this section, the 
uspected of being MDSOs 
be reasonable. In the first 
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late what they think would be the causes of the behavior of a person with 
such a record. Finally, it is possible that the offenders’ attributions— 
whether or not they influence the psychiatrists and whether or not they 
are a causal factor, independent of prior sex-related criminal record—find 
their way into the probation report only because probation officers feel 
that these attributions fit the picture of an offender with a prior, Sex- 
related criminal record. In fact, it is possible that the probation officers 
intentionally (or unintentionally) elicit different explanations for the of- 
fense from offenders with, as opposed to those without, a prior, Sex 
related criminal record. In this last version, the prior, sex-related criminal 
record of the offender again emerges as the sole causal factor, in that it 
causes the probation officers to elicit certain kinds of explanations from 
the offenders and to quote these in the reports. 

In summary, while the issue remains unresolved as to whether the 
offenders' stated explanations for their behavior: a) validate the psychia- 
trists’ diagnosis and classification: b) cause the diagnosis and classifica- 
tion independently of prior, sex-related criminal record: or c) are merely 
an irrelevant consequence of prior, sex-related criminal record, the points 
made earlier in the Discussion section should not obscure the fact that the 
causal sequence that we suggest underlies the current processing 9 
MDSOs contains intuitively acceptable and no extralegal factors. 

The reasons for two other aspects of the psychiatrists’ behavior remain 
unclear. The first of these is the finding that almost all of the cases that pos 
a Very specific sexual-deviation label, such as ‘tmale paedophilia (a 


a 
Opposed to the general ‘sexual deviation" label) as the first label and 
non-sexual-deviation label, such as‘ 


were eventually classified as non-M 
where the first label was * 


It is almost as if the non-sexue о 
ct of the first label with regard to t c- 
small number of cases involved рге 

f this issue. pP 
psychiatrists’ previously discussed i 
MDSO classifications to a greater d 
enerally to be far more negative in onl 
ality, habits, life-style, past and pres 


- As we mentioned earlier, one Sd 


Шу is that the psychiatrists believe a о 
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MDSO classification and that therefore the classification has to be better 
[A ан Regardless of whether either of these two alternatives is correct, 
~ a раје = ~ examine briefly what happens to people 
atel some Rr ferm E е оге xum to Patton icy Hospital. Fortu- 
Dix (1976). erning this issue is available in an article by 

By the time of Dix's study (summer of 1974), none of the 30 MDSOs 
committed in 1967 to the State hospital (Atascadero State Hospital in 
Dix's case) were still hospitalized. Dix discovered that none had been 
retained longer than two years and approximately one-half had been dis- 
charged within one year. Only six out of 30 were returned with a B 
recommendation (i.e., the defendant is unlikely to profit from further 
treatment but continues to bea danger to the community), and, moreover, 
these cases remained in the hospital for a very short period of time, 
certainly much shorter than the remaining 24 cases that had been returned 
with an A recommendation (i.e., the defendant is not any longer a danger 
to the community). The 24 cases returned with the A recommendation, 
none of which—to emphasize this point again—remained in the hospital 
Over two years, were typically not sentenced under the applicable penal 
code Provisions following their release from the hospital but were instead 
immediately released into the community with a five-year probation term. 
Dix then proceeded to compare the treatment of these 30 MDSOs to 
Persons who had been processed through alternative programs (i.e., orig- 
inally classified as non-MDSOs and remanded to the trial court to be 
Sentenced under the applicable penal code provisions). On the basis of the 
data in his Tables V, VI, and VII (pp. 239-240), Dix justifiably concludes 
that “тапу offenders who were processed as MDSOs would have been 
Institutionalized significantly longer, had they been sentenced to impri- 
Sonment under the penal code provision’’ (р. 238). Thus, to the extent that 
any aspect of the psychiatrists’ behavior is governed by the belief that the 
MDSO classification leads to more severe consequences for the defen- 
dant, this would mean that they were relying on a belief not based on 
facts. People classified as MDSOs are returned to the community after a 
Shorter period of time than those classified as non-MDSOs (at least in 
California); moreover, it is highly likely that their treatment in the hospital 
is preferable from several points of view to the treatment that they would 
receive in jail or prison. It would be highly interesting to find out whether 
judges, psychiatrists, defense attorneys, and, above all, the defendants 
themselves are aware of these facts, and whether their behavior is 
governed by them. 

Ironically, on the basis of Dix's findings and those in the present proj- 
ect, the following bit of advice could be given to persons suspected of 
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being MDSOs regarding the optimal defense strategy. After (e ap 
and being arrested for an offense of the type that would likely E seien 
suspicion that the defendant were an MDSO, he should (unless, 2 на 
he already has a prior, sex-related criminal record) get himself re елат 
bail and quickly commit additional sex-related crimes. Such = ipn 
would presumably sufficiently impress the psychiatrists and the ju r in 
classify the defendant, after he has been convicted, as an MDSO a "€ 
send him to the hospital, from which he would have a 50 percent chanc 
emerging within a year. 

One final point is in order, concerning the validity of the proposed 
model of MDSO processing. As is the case with other legal decisions > 
we have examined, it is highly likely that the model is the least applica m 
for the most ‘‘visible’’ cases: These cases receive a lot of publicity aor 
characterized by other extraneous factors which make them vii quen 
along many dimensions. It is, therefore, important to realize that dn 
intention was to develop a model that successfully deals with the die f 
of-the-mill," everyday cases that never reach even the back sections E 
local papers and yet are, because of their sheer frequency, perhaps mo 
important in the long run than the "'special'" cases. — 

One such special case that recently received a great deal of pubie 
was that of the renowned film director, Roman Polanski. The reasons Sé 
the fact that our model almost certainly would not apply to this "e 
should be obvious when one contrasts the characteristics of a mo ва) 
obscure MDSO case with the following features of the Polanski case: den 
à deluge of provocative newspaper headlines about the case; b) the jud8 


а ve 
(Laurence T. Rittenband) held Press conferences about the case, £2 
interviews to popular magazines 
public announcements 


belong in this country, 


€" (Section 264 of the State of Californ 
o be known as “statutory rape"). 15 le 
States of the Union, and only 44 peoP © 
were convicted of this crime in 1976 in all of Los Angeles County; 8) 
Polanski had no prior criminal r 
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ecutri i ; 

soie a ao by the judge as a "not . . . inexperienced and 
MDSO and se 4 and yet Mr. Polanski was suspected of being an 
bs nt to the Chino facility for a diagnostic study to be done on 
Ner Polanski case illustrates not only why it would be unrea- 
= oe more pest om model to be applicable to "special" cases, but also 
MDSO А questions about the sometimes arbitrary nature of 
мее rinm ion and processing. Finally, it highlights the role of the 
By belts ех d the public about the operation of the legal system. 
Mies. ТА е7 only to sensationalist accounts of Perry-Mason-type 
Sanden, а is p an entirely distorted picture of how modal cases are 
providing a = ully, the present chapter corrects this biased view by 

re accurate description of MDSO processing. 
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APPENDIX 1. | — 
The coding instrument and levels of variables used in the sta 


, i the 
and computer analyses for the DEFENDANT'S FILE (available to 
psychiatrists and the judge). 


Date: 
Judge: 


— Court: 


MH#: — — 
Examining psychiatrists: 
паранда 


— DA. 


Number of lines devoted to describing the following categories: 
1. PROBATION OFFICER'S REPORT: # of pages: (1-3=1, 4-5=2, 6-up=3) 
- custody data: (0-1=1, 2-2, 3-up=3) 

- related court date: (0-3—1, 4-6-2, 7-up=3) 
- Plea-bargain: (0-3=1, 4-6=2, 7-up 
- Offense described: (0-25=1, 26-50=2, Sl-up=3) 
defendant's Statement: (0-25=1, 26-50=2, 50-ир=3) 
+ Prior record: (0-1, 1-4=2, 5-up-3) 
- Social factors: (0-10=1, 11-20=2, 21-up=3) 
+ Probation adjustment: (0-5=1, 6-10=2, П-ир=3) 
additional information: (0-1521, 16-30=2, 31-ир=3) 
evaluation: (0-12=1, 13-20=2, 21-up=3) 
recommendation: (0-S=1, 6-10=2, 1l-up=3) 
OMPLAINT: actual # of pages 

actual # of copies 

# of lines: (0-5=1, 6-15=2, 16-up =3) 


charges: (0-3=1, 4-6=2, 7-10=3, 11-14=4, 15-up=5) 
actual # of Pages 


actual # of copies 
# of lines: (1-5=1, 6–10=2, 1-ир=3) 
4. RECEIPT ON TRANSFER: # of Copies: (0-1—], 2-3=2, 4-0р=3) 


# of lines: (1-521. 6-15=2, 16-up=3) 
5. INFORMATION: actual # of pages 


actual # of copies 

# of lines: (0-20— 1, 21-40=2, 4l-up-3) 
· charges: (0-121, 2-422, 5-ир=3) 
+ Victim's state: b. (0-5=1, 6-10=2, П-ир=3) 
с. police report: (0–5=1, 6–10=2, П-ир=3) 


О т Бо ао ср 


3. DOCKET: 


cm 


ме 
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58= =3) 
· CHANGE OF PLEA FORM: (0-41, 5-8=2, 9-up MDSO 
- ORDER ADJOURNING PROCEEDINGS AND CERTIFYING ALLEGED 


FOR EXAM AND HEARING: 

actual # of copi ; =1, 6-10=2, 11- 
PERSONAL LETTERS ABOUT THE DEFENDANT: [total] (0-5=1, 6 
up=3) 

à. positive: (0-3=1, 4-7=2, 8-up=3) 

b. negative: (0-1=1. 2-422, S-up=3) 


Jud ite "obj" next to scale 
NOTE FOR CODERS: If info is available and it is objective then write “obj 


5: 


Ц iate slot. information 
DEFENDANT'S STATEMENT AND/OR INTERVIEW INFORMATION (infor 
in quotes or “the defendant said that ЈЕ ) 
a. Is section filled out? 0=NO, 1- YE ù А i 
b. To what degree does the defendant admit having committe 
charge if appropriate) 
(0-33mm=1, 34-67m 


d the crime(s)? (for each 


2, 68-100mm=3) 


Denies 
1 Completely 


Admits | 
2 Were there any extenuating circum- 


Completely А 5 
С. How does the defendant "explain" his behavior 

Stances? с k 1-Term 
1) External factors not under the defendant's control: Shor 

(i) попе 

Gi) outside pressure 

Gii) "it just happened" 

(V) situation presented itself. 

(V) family problems ` : Long- 
2) External factors not under the defendant's control: Long 

(i) none 

(ii) ^ chronic social pressure (subculture) 

(iii) chronic family problems . 
3) Internal factors not under the defendant's contro 


Term 


1: Short-Term 


G) none 

(Gi) — drunk 
Gii) on drugs 
(iv) confused 
(V) angry 


(Vi) out of control, on an impulse ice") 
(Vii) auditory hallucination (“heard a voice 
4) Internal factors not under the defendant's con 
(i) none 

(i) drug addiction 

Gii) alcoholism 

(iV) addiction and alcoholism 

(V)  sex-life dissatisfaction 

+ homosexuality 

Vii) loneliness voices " 
(viii) frequent auditory hallucinations ("voices") 
(1х) chronic emotional problems 


trol: Long-Term 
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APPENDIX 2. = 
i tica 
ing i iables used in the statis 
d instrument and levels of varia 5 pe 
E а analyses for the PSYCHIATRISTS' LETTER (availa 
to the judge). 


Date: Court #: MH#: 
Judge: D.A. 


Examining psychiatrists: 


$; 
Number of lines devoted to describing the following categories. 
1. DEFENDANT'S APPEARANCE: [total] (0=0, 1=1, 2-up=2) 
a. physical: [bodily] (0=0, 1=1, 2-up=2) А 
b. subjective impression: [dressed, groomed] (0-0, 1—1, 


Pape РРР 
DEFENDANT'S DESCRIPTION OF OFFENSE: [total] (1-15—1, 16-30=2. 
| а. details: [planning, procedure] (0-15=1, 16-30=2, 31 up 73) 
b. feelings about offense: [total] (1-221, 3-4=2, 5-up-3) 
1) negative [remorse] (0-1=1, 2-3 2, 4-0р=3) 
2) positive [no remorse] (0-1—1, 122, 223) 
3) indifferent: (0-221, 3-4=2, 5-ир=3) 
4) admits guilt: (0-1—1, 2-4=2, 5-up-3) 226) 
3. PRIOR RECORD: [total] (0-5=1, 6-10=2, 11–15=3, 16-20=4, 21-25=5, 26-up 
a. criminal: (0=1,1-4=2, 5-up-3) 
b. MDSO-related: (0—1, 1-422, 5-ир=3) 
4. PRIOR LIFE STYLE: (0-1, 2-3-2, 4-up-3) 
a. negative: (0=1, |-3=2, 4up=3) 
b. positive: (0—1, 1-3=2, 4-u =3) =3) 
5. PAST SEXUAL EXPERIENCE OF DEFENDANT: [total] (0-2=1, 3-5=2, 6-UP 
a. defendant offers info.: (0-1=1, 2-3=2, 3-up=3) 
b. defendant responds to psychiatrists’ questions: (0-2=1, 3-6=2, 7-up=3) 
1) childhood: (0-1—1, 2-3=2, 4-up=3) 
2) adulthood: (0-2=1, 3-4=2, S-up=3) 
6. CURRENT STATUS 


> 


4=2, 
OF DEFENDANT: [job, school, etc.; total] (0-2=1. 3- 
5-ир=3) 

positive [stable, etc.] (0=1, 1-2=2, 3-up=3) 

negative [unstable . . .] (0-121, 2- 


3-2, 4-up-3) 
7. FUTURE STATUS OF DEFENDANT: [total] (051, 1=2, 2-up=3) 
a. defendant's desires for future: (0—1, 1-2, 2-up=3) 
b. probation оћсег 5 evaluation of future prospects: (0=1, 1=2, 2-up=3) report 
8. PROBATION OFFICER'S REPORT INFORMATION: [taken directly from 
total] (0-15—1, 16-30=2 31-ир=3) 
а. description of offense: (0-15—1, 16-30=2, 31-ир=3) 
b. psychological assessment: (0-1, 1=2, 2-up=3) 
с. physical description: (021, 1=2, 2-up=3) 
d. family history: (021, 1=2, 2-up=3) 
€. Probation Officer's recommendation: (0=1, 1=2, 2-up=3) =3) 
9. PSYCHIATRISTS’ EVALUATION OF OFFENSE: [total] (0=1, 1-20=2, Све 
а. interpretive statements [interprets acts Psychologically] (0—1, 1-20=2, 21-UP 
b. offers new information about offense (0-1, 1-4=2, S-up=3) 
c. implies "force" (0-1, 2-422, 5-up-3) 
d. implies drug-related factors (0—1, 1-4=2, S-up-3) 
10. OTHER SOURCES OF INFORMATION: [total] (021, 1-10=2, 11-up=3) 
a. defense psychiatrist's report (0=1, 1-10=2, li-up-3) 
1) positive (0—1, 172, 2-up=3) 
2) negative (0-1, 1-2, 2-up=3) 
b. police reports (021, 1-10=2, П-ар=3) 
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1) positive (021, 1=2, 2-up=3) 
2) negative (0=1, 1=2, 2-up=3) 
с. District Attorney's file (0=1, 1-10=2, 11-up=3) 
1) positive (021, 1=2, 2-up=3) 
2) negative (0—1, 2-up=3) 
d. victim's statement ( , 1–10=2, 12-up=3) 
1) positive (0—1, 1 -up-3) 
2) negative (0-1, 2-up=3) 


€. defendant's employer (0=1, 1-10=2, 11-up=3) 
1) positive (051, 1=2, 2-up=3) 
2) negative (0=1, up-3) 


f. defendant's relatives (071, 1-102, 11-up=3) 
1) positive (0-1, 172, 2-up=3) 
2) negative (071, 1=2, 2-up=3) 
l1. PSYCHIATRISTS' DIAGNOSIS AND RECOMMENDATION: [total] 
a. diagnosis [number of labels] 
labels: 1. none 
. homosexuality 
. female paedophilia 
. male paedophilia 
. antisocial personality 
. Sexual deviation 
. female & male paedophilia 
- Schizophrenia 
b. recommendation [actual number of lines] 
Classification: 1. non-MDSO 
2. MDSO 
JUDGE'S SUBSEQUENT DECISION 
1. Remand 
2. Patton State Hospital 
3. Continuance 
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сода вз ~ 


12. 


—S 
of being MDSOs as men. This is no 
us proportion of what are these days 


We 7 i » iviti arried out by men. и 
| example атата 1976 е a the State of California Bureau df Criminal 
d as MDSOs were eventually convicted 0! 


eri (1976) recently published a very valuable article examini 
A bs however, he focused mostly on what subseque 
T e MDSOs (duration of confinement, recidivism, с) Ta 
Wit of our work is the attempt to identify predictors of Dix looked a 
f in à more general causal-analysis framework. In addition, etatis OF statistical 
Actors and drew conclusions in an informal manner rather than on 


analyses 

* of the data. i ing (Ebbesen and 
| Опеспі, 1978: Konecni and Ebbesen, in press—a)- It was MS etc.), as well as to code 
entencing hearing (who spoke, how long, what about, after whom, etc.), 


i i i ss, etc. We 
mig б tiveness, articulateness, < 
mE RET ee At variables were useful predictors of 


oo Note that none of the latter, defendant-associa Манеа of the defendant" 
is gacttence. This is instructive when one considers thet 4 eor experiments on vari- 
ou nett favorite variables used in social-psychological labora n 
3 pects oft А i lusion of the 

Should be hp Ре officer's recommendation = vg great value of the 
„РОК Was пог treated as a predictor. This may appear odd, gno non-MDSO adult- 
Probation officer's верена ов as a predictor of the sentence (in 
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felony cases). However, in MDSO cases, probation officers typically do not a suspe! 
either a diagnostic label or the MDSO/non-MDSO classification: instead, they чопо re x 
reports by some variation of the following (in a paedophilia case): “If the court finds ation 
is not an MDSO, then I nevertheless respectfully recommend that a condition of pro 

be that X. must not be in the company of minors below age Y." new 
*One could plausibly argue that the Psychiatrists’ recommendations are such as t E 2180, 
because the psychiatrists correctly anticipate what the judge would do anyway and art bs 
for some reason motivated to maximize agreement with the judge. A similar argument can d 
raised in the case of sentencing decisions (e.g.. Ebbesen and Koneéni, 1978: Копест es 
Ebbesen, in press—a), where a high agreement between the probation officers Lene 
dations and the judges’ sentencing decisions has been observed. In the case of sentenci КИ 
however, auxiliary data that were available suggested relatively strongly that of the rien 
possible causal models, the correct one was that which proposed that the probation offic 6 
recommendations were "causing" the judges’ sentences. Unfortunately, in the present cae 
such auxiliary data were not available. Nevertheless, the psychiatrists’ (assumed or peal ~ 
greater expertise in diagnosing and Prognosticating `` тепа! disease," coupled with the E 
that their recommendations temporally precede the judge's verdicts, leads one to the ten n 
tive conclusion that the judge's behavior is "caused" by the psychiatric recommendation, 
rather than vice versa. This issue is, of course, quite separate from the question of the cau 


of the psychiatric recommendation itself, which, therefore, also indirectly influence 
judge's verdict. 


“It should be noted that the 
and not with the actual steps 


tion 
about the defendant's prior, 


: а 
T example, attending directly to inform 
One might as 


sex-related criminal record. 


5 мег 
ever acquires p 


defen- 


Mr. Pola er- 
her info i OF 
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Present due 
interrogation derive сЕ in the taking of confessions during police 
s adult murder м now famous Miranda v. Arizona (1966). the case 
e used to haa Miranda contended that his confession, which 
E allowed the cum im, was given under conditions which should not 
Seen 5 opinion in the с to be admitted as evidence. The Supreme 
xs be met for a conf ec etailed the procedures and conditions which 
ES A as evidence in ession to be construed as valid—that is, to be 
а Varning opus Son Among these conditions are the necessity 
ence and the the privilege against self-incrimination (the right 
€fore and durin use of confessions in court) and the right to counsel 
£ interrogation and the availability of free counsel). Soon 


ter, this i 
n is informati ; 
n. widely tt at embodied in the four “Miranda warnings, 
и of the right t with police arrest; these include informing the 
against him oxenam silent; that anything the suspect says may be 
or her in court; that he or she can consult an attorney 


efore i 
Interrogati 
gatio 
n and may have an attorney present at the time of 
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interrogation; and that the suspect may have an attorney appointed by the 
court, if he or she cannot afford one. Interrogation may not proceed if 
these rights are not waived. Furthermore, the Court said that the suspect 
must have waived the rights knowingly, intelligently, and voluntarily in 
order for a subsequent confession to be valid. 


Juvenile Waiver and Confessions 


Soon after the Miranda decision, the court in Jn re Gault (1967) held that 
juveniles were to be accorded the protections and rights in Miranda but 
left open the question of these privileges during pretrial procedures. Des- 
pite this uncertainty, most states soon interpreted Gault as extending the 
Miranda ruling to apply to interrogation of juveniles prior to trial. In 
addition, all states that have addressed the issue have ruled that the mere 
fact that the suspect is a child is not seen as invalidating an otherwise 
competent (knowing, intelligent, and voluntary) waiver of rights by the 
child (Davis, 1975), Arguments for parental consent for a juvenile's 
waiver have received no Support since their rejection in People v. Lara 
(1967). 

Very little is known about the specific impact which the aforementioned 


rulings have had upon the interrogation of juveniles and the use of zonfes- 
sions after waiver. In the onl 


niles a , its use in court in an incriminating fashion, or its 
admissibility. But the results clearly indicate that pretrial interrogation to 
seek potentially self-incriminating information from juvenile felony sus- 
pects is more the rule than the exception and that it is not confined to 
cases involving older juveniles. Furthermore, the high frequency of 
waiver suggests that self-incrimination could have occurred in most of 
these cases. 
The potential importance of juveniles’ confessions is especially appar- 
ent when it is considered that all States allow for procedures whereby 
certain juveniles may be tried in criminal courts as adults and, if con- 
victed, may be subjected to the harsher punishments generally reserved 
for adult offenders. A juvenile's confession prior to transfer to a criminal 
court may, under certain circumstances, be admitted as evidence in the 
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e, there is a clear trend toward standards 


crimi i 
riminal court trial. Furthermor 
emphasize punishment, 


within the j oie i" 

Piel. da d justice system itself which 

repr ipm ME and consequences which fit the seriousness of 

1977 а), Civen mA ps a Administration/ American Bar Association 

in impe dande nnd b icy changes, juveniles” confessions can Mese 

ie eee м to those in adult criminal cases, even when the 
in the jurisdiction of the juvenile court. 


Validity of Waiver by Juveniles 


The legal s С" 

sion in d determining the admissibility of a juvenile's confes- 

viewed wp ox 4 is the same as that for adults: That is, waiver is 

ingly.. mud ns e ective, if it has been provided intelligently, know- 
ntarily. But considerations of the lesser maturity of 


juveniles 

, со i 1 

Sandata СЕ for their protection, and the vagueness of the general 
resulted in special attention to the effectiveness of waiver 


Sr твое, 
he 
validiny ler рог нна two broad approaches to deali 
exclusion ett juveniles: One has been an argument for a blanket 
анонсу и e confessions on the grounds that juveniles, as a class, 
nut Ба detailed М mature to satisfy the standard. The legal argument will 
Мерија инв ere, since recent case law offers no acceptance of à 
ise таи i For example, in In the Interest of Thompson (1976), 
with an we tert E apparent that courts, required to deal pragmatically 
aterole, have ting crime wave in which minors play a disproportion- 
considered society 5 self-preservation interest in rejecting а 


blanket A 
exclusion for juvenile confessions" (P.5). (See also Cotton V. 
1973.) The court's concern 


ng with the question of 


United 
in this e 1971; United States v. Ramsey, 
gard can be expected to continue for some time. 
was provided by the Califor- 


The 
second and more enduring approach 
Lara, 1967), which developed a “totality of 


he purported waiver by a juvenile. Most 
often referring to further refinements in 
st, the court provided а list of circum- 
asically they were of two kinds: 1) 
intelligence, and amount of 
2) several circumstances of 
gation and care with which 
West nor subsequent deci- 
uch circumstances 
ver by а juvenile. 
erved to structure 


ni 
ы Court (People v. 
courts aaa doctrine to test t 
West v. U employ this doctrine, 
stances orn States (1968). In We 
овна а were to be considered; b 
prior expe tics of the juvenile, such as age» 
the items with police and courts: and 
due ie ge such as the length of interro 
sions have was applied. ' Neither the court in 
are to be а есери clear guidelines regarding how $ 
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generally have decided that juveniles could understand the substance of 
the Miranda warnings, even though they might have some difficulty with 
certain words in the warnings (for example, see In the Interest of Stiff, 
1975). Juveniles" degrees of past experience with courts or police have 
Occasionally been used as a variable to be weighed when determining 
whether or not a juvenile is capable of a valid waiver; little or no past 
experience has sometimes been used to suggest increased susceptibility to 
intimidation, while a greater amount of experience has sometimes been 
viewed as suggesting a probable understanding of rights in spite of lower 
intelligence. 

Some cases have involved expert testimony by psychologists in an 
attempt to determine whether the juveniles in question had the capacity to 
comprehend the Miranda warnings, and occasionally attorneys have at- 
tempted to demonstrate their juvenile client's lack of comprehension dur- 
ing direct examination in trial. For example: 


Q: What are rights? A: Something you're supposed to do with. Q: Rights are 
When you're supposed to do right? A: Yes sir (In the Interest of Holifield, 1975, 


р. 472-473). 


In summary, recent cases have not produced standard guidelines or 
clear criteria for judging the competence of juveniles in relation to the 
validity of waiver, but courts have manifested an awareness of the neces- 
Sity of weighing variables which bear upon the issue of juveniles’ compe- 
tence, and certain variables (age, intelligence, experience with police) 
have been cited with some regularity. Not surprisingly, empirical rela- 
tionships between these variables and the legal standard (knowingly, 


voluntarily, and intelligently) have not been studied. ? 


Definition of Competence to Waive Rights 


The first step in testing such relationships would involve the translation of 
the legal standard into concepts which are amenable to psychological 
study and which are consistent with the intended meaning of the legal 
standard. Case law does not provide the necessary, conceptual definition 
of the **knowing, intelligent, and voluntary” standard; therefore, in prep- 
aration for our examination of competence to waive rights, lawyers and 
Psychologists worked together to arrive at consensual views regarding a 
conceptualization which would specify the areas of inquiry needed in an 
empirical study of competence.* The primary areas of inquiry which 
emerged were: 1) cognitive capacity; 2) belief or expectancy; and 3) per- 
Sonality variables. 
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and to provide for more adequate interpretations of results by employing 


several modes of subject response. 
The paraphrase measure, entitled 
(CMR), employs a reading of the four sta 
after each one, requires the subject to say “in your own words" what it is 
that the warning says. Criteria for adequate and inadequate responses 
were developed by collecting sample responses from juveniles, classifying 
the responses by content and allowing lawyers to judge the adequacy of 
the various classes of responses; in other words, consensus of a range of 
experts in juvenile law (including a national panel) was the criterion for 
the development of the scoring system. An example of the scoring system 
is provided in Table 6.1, showing the scoring criteria for the first Miranda 
item in the CMR. Responses on each statement are scored two for 
adequate, one for questionable, and zero for inadequate, according to 
scoring standards in the manual for CMR administration and scoring. * 
Five separate tests of interscorer reliability yielded Pearson r coefficients 
between scorer pairs of .91-.95 for CMR sum scores and .86-.95 for each 
of the four items (Miranda warning statements) in the measure. 
Administration includes reading а Miranda warning statement to the 
subject who has been given a card on which the warning is printed. The 
subject is asked to tell what the warning says ‘in your own words.” When 
a subject's initial response is of questionable adequacy, as defined in the 
Manual, the examiner employs standardized inquiry to allow clarification 
by the subject or discovery of any further understanding. (For an example 
of standard inquiry, see Table 6.1.) The procedure then continues through 
each of the remaining three warning statements. 
Special efforts were made to develop administr 
scoring criteria which would not penalize persons who might be less ver- 
h. For example, 


bally sophisticated or who might use nonstandard Englis r 


in addition to attempts at clarification provided within the aforementioned 
ht from subjects their definitions of 


standardized inquiry, examiners sougl і x E 
any slang words which might produce confusion in scoring (e.g... bad, 
which in current usage by adolescents sometimes means "good ). They 
questioned certain conventional phrases which might conceal inadequate 
understanding (e.g.. ‘plead the fifth") but generally accepted without 
ly universal meaning 


question certain colloquialisms which have near 1 
among adolescents (е.2., *fuzz ). In addition, examples of two-point 


responses in the manual included some sample responses which met the 
essential criteria, while employing simply worded, brief paraphrases, 
some of which were grammatically imperfect. 

The vocabulary measure, entitled Compre 
cabulary (CMV), employed six words from the stan 


Comprehension of Miranda Rights 
ndard Miranda warnings and, 


ation procedures and 


hension of Miranda Уо- 
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Table 6.1. Scoring criteria for CMR item I. ("You do not have to make 
a statement and have the right to remain silent.") 


2 Points 


General: The idea that one does not have to say anything to the police, answer any question, 
and/or make any formal or informal statements. 


A. A paraphrase regarding one's choice or implied choice of whether or not to talk, without 
explanation. 


Examples: You do not have to say a word to police or anyone (implied choice)—you do 
not have to say anything to anyone, but if you want to you can—you don't have to say 
anything. 


B. Only the idea that one has a choice regarding whether or not to talk is essential. But if a 
description or consequences associated with legal rights is given, it must be accurate. 


Examples: You don't have to say anything, and if you don't it will not be held against you 


in court—you don't have to answer any questions, because it can be used against you 
(might hurt your case, be incriminating, etc.) 


1 Point 


Choice or implied choice is present, but rationale for the right is erroneous, illogical, or 
inaccurate. 


Examples: You don't have to talk if you don't want to, because you might not have done 
it (because the police might not want you to) (because your parents might get mad.) 


- The idea that it is better not to say anything under any circumstances. 


Examples: 1 think I should keep quiet—it means don't talk to the police—I would say it's 
best to say nothing—it means you better keep your mouth shut, 
The idea that one can refuse not only to say anything, but also to do anything. 


ee You don't have to do nothing you don't want to do—they can't make you do a 
ing. 


0 Point 
A. Stated lack of understanding. 


Examples: I don't know—it doesn't mean anything at all to me. 


. The e that you must remain silent and do not have the right or choice to talk if you 
want to. 


Examples: You got to be quiet —you must speak quietly. 


C. The idea that you have to talk, stated generally or under certain circumstances; or that if. 
you do not talk, it will go against you either with police or in court 
Examples: It means you don't have to talk 


unless you're guilty— . ke 
statements but you have to tell them what they ans co EROR eS MG 
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Table 6.1 (continued) 


Standardized inquiry for CMR I 


Examinee’s Initial Response Inquiry 


1f any of the following phrases occur Ver What does ———————— mean? 


batim: 
—make a statement 
—have the right 
—remain silent 
That it is best not to talk. Tell me what the sentence says in your own 
words, not what you think a person should 
do. 
That one does not have to do anything they What do you mean by "not do anything"? 
do not want to do. 


In addition, examiners may attempt clarification of verbal confusions or slang which make 
the meaning of the response unclear. Questions which are permissible are: 

What do you mean by R 

Can you tell me more about that? 


Can you explain that again? 
ings which seemed to manifest the greatest variability in responses siis 
rds in 


exploratory discussions with juveniles about definitions of many WOT 
the warnings. The words in the CMV are: entitled, right, attorney, inter- 
rogation, appoint, and consult. Procedures for developing scoring criteria 
were similar to those described for the CMR measure. Interscorer reliabil- 


ity between scorer pairs was .96-.98 for CMV sum scores and .87-.96 for 


various single vocabulary words. . 

The nature, development, and use of the third measure, CMR-True/ 

False, will be described later, since it is best understood in the cane а 
оп іп ће 


a methodological issue which will receive considerable attenti 
description of results. 


SubJects 


During an eleven-month period, 431 juveniles participated in e eal 
The sample included 359 juveniles in St. Louis County Juvenile eem 
detention, 39 juveniles at a boys school, and 33 juveniles at a boys to : 
ages ranged from 11-16 (mean — 14.5), with 20 percent of the per 
younger than age 14: 55 percent were male, 27 percent were black, an 
percent were of lower-middle and lower socioecon tatus (based on 
U.S. Census tract information on me income ie : 
i . Mean number 0 prior cou t 
338, пи пете: the sample had at least one felony arrest in their 
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court record. IQ scores ranged from 46 to 132 (mean — 88.12, standard 
deviation —16.16); eleven percent of the sample obtained IQ scores of 70 
or below. The court would not allow the testing of any juvenile who was 
being admitted to detention on an alleged felony charge. In addition, we 
chose not to test juveniles before they had resided in detention for at least 
24 hours, in order to allow initial emotional reactions to detention to 
subside. These two restrictions allowed for a testable pool of about one- 
third of the detention admissions, nearly all of whom are included in the 
study sample. 

Our objectives did not require a sample with demographic proportions 
similar to those of the total detention population, since all data was to be 
analyzed separately for each demographic group; but it was important 


; each variable class Occurring in the 


blacks (25 percent; nontested = 36 percent) 


females (45 percent; nontested — 35 i i 

ale percent; - Percent); neither differ was 
statistically significant. Finally, ther та 
tween age groups with regard to IQ 
tions, or Socioeconomic Status. 


Procedures 
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tions of actual interrogation procedures. Tests administered were the 
Comprehension of Miranda Rights (CMR) measure and Comprehension 
of Miranda Vocabulary (CMV) (about 100 subjects also received the 
CMR-TF, as will be described later) and three subtests from the WISC-R 
(Similarities, Vocabulary, Block Design) with which IQ scores were pro- 
rated. Demographic and offense history data were obtained from the 
court's computer storage of juveniles' records. 


Results and Discussion 


The CMR's four items (standard Miranda warnings) are scored two 
(adequate), one (questionable or partial understanding), or zero 
(inadequate), for a range of scores of 0-8. Of the total sample, 20 percent 
obtained perfect (eight points) scores and 45 percent obtained no zero 
credits on any of the four Miranda warnings. The panel of legal experts 
who assisted in the development of scoring criteria viewed two-point 
criteria as necessary to demonstrate understanding sufficient to contribute 
to valid waiver and zero credit to represent clear failure to understand the 
warning in question. Employing these standards, either four-fifths of the 
sample (with less than perfect scores), or slightly more than one-half of 
the sample (with one or more zero credits), are conceptualized as deficient 
in critical understanding of the warnings. (In the remainder of this chap- 
ter, the more liberal standard of “по zero cre 
employed to define adequate comprehension. T 
as the standard would require the assumption 
signify inadequate comprehension, while in fac 
are obtained when the subject's response is n 
insufficient to conclude that full understanding exis 
liberal standard reduces the likelihood of erroneous 


jects on the basis of such responses.) 
The two warnings producing the greatest percentage of inadequate res- 


ponses, 24 and 45 percent of the sample, respectively, were those indicat- 
ing that statements which the suspect makes ‘‘can and will be used against 
you in a court of law," and that the suspect has a right to consult an 
attorney before and during interrogation. For the first of these, the most 
common misinterpretation was that failure to maintain appropriate 
demeanor (e.g., swearing at the police) might result in negative conse- 
quences. While this belief might be realistic, it ignores the critical meaning 
concerning self-incrimination. As for the warning regarding the right to 
legal counsel, many subjects believed that this applied only to future court 
hearings; others believed that the warning offered them the help of a social 
Worker. A relatively small percentage of the sample provided inadequate 
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o employ ‘‘perfect score" 
that one-point responses 
t such scores sometimes 
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interpretations of the warnings regarding the right to remain silent and the 
availability of free legal counsel (9 and 5 percent respectively). 

On the CMV, only 36 percent of the subjects obtained no zero credits on 
any of the six vocabulary words. Zero credit was obtained most 
frequently on the words "interrogation" (59 percent) and *'consult" (28 
percent); both of these words appear in the Miranda warning which, on 
the CMR, produced the greatest percentage of inadequate responses 
(^ You have the right to consult an attorney before interrogation—’’). 
Only 6-9 percent of the sample provided inadequate responses on the 
other four vocabulary words in the CMV, including the word "right." But 
partial or questionable understanding of the word "right" was especially 
frequent (64 percent) compared to other words; that is, many subjects 
interpreted a right as something one is ‘allowed to do," but did not 
express a notion of entitlement or protection of the privilege. 

CMR sum scores were more substantially correlated with CMV sum 
scores (r — .67) than was either CMR or CMV with IQ score (CMR and 
1Q, .47; CMV and IQ, .59); thus similar abilities or knowledge seem to 
contribute to performances on both Miranda measures, a fact which is not 
surprising, given their similarity in content. Furthermore, their relation- 
ships to IQ score Suggest that some aspects of the content of the Miranda 
measures render performances which are not solely a consequence of 
general intellectual performance. 

Age and Intelligence. Table 6.2 Presents CMR means and standard 
deviations for various ages and IQ classifications, as well as the percent- 


Table 6.2. CMR means for a 


r ge and race by IQ classifications, and 
percentage with no zeros 


on any CMR items (in parentheses). 


IQ Classification 
Variable 
70 ог less | 71-80 81-90 91-100 101+ Toral 
Age 
DH Mer * 2.00 (00) | 3.50 (00) | 4.66 (33) —* 3.75 (12) 
b no је 2.80 (20) — * 5.33 (00) 5.75 (30) 4.66 (27) 
H E m 5.00 (25) | 5.58 (41) | 657 (50) | 6.15 (38) | 5.64 (35) 
s 15 el 5.39 (34) | 6.00 (40) | 641 (58) | 7.10 (70) | 5.84 (46) 
S o m 5.56 (39) 6.10 (41) | 6.51 (58) | 669 (69) | 6.04 (49) 
zi 15 5.69 (28) | 6.1765) | 629 (54) | 745 (81) 6.11 (47) 
7019) | 5.29 (31) | 5.97 (42) 6.34 (53) | 6.88 (65) | 5.86 (45) 
а s.d. = 1:85 
White | 4.86 (26) | 5.65 (40) | 6 10 (43) | 6 
| 36 (53) | 6.92 (65) .26 (51) 
Black | 3.15 (15) | 4.75 (18) 5.62 (38) | 6.25 (50) | 620 ia) 474 (38) 
* Insufficient number of subjects. 
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age of subjects in each group obtaining no zero credits on any Miranda 
warnings. Both age and IQ were positively and significantly related to 
CMR scores (age: F — 4.57, p « .001; IQ: F — 35.66, p « .001) and to 
CMV scores (age: F = 12.01, p < .001; IQ: F = 63.41, p < .001). But the 
correlation between age and CMR scores (r = .19) was far less than the 
correlation between IQ and CMR scores (r = .47). (Similarly, r = .32 for 
age and CMV, and r = .59 for IQ and CMV.) In a multiple regression 
analysis, a greater proportion of the variance in CMR scores (25 percent) 
was associated with IQ than with any other single variable. 

The relatively low correlation between CMR scores and age might be 
attributable to several factors, the first of which is the considerable 
amount of variance which IQ contributes to CMR scores at each age. This 
can be seen in Figure 6.1, where CMR scores are described graphically by 
age for each of four IQ classifications. 

Figure 6.1 demonstrates a second reason for the low CMR-age correla- 
tion: Within each IQ classification (excluding IQ of 70 or below), CMR 
means are very similar from one age group to the next, after about age 14; 
that is, a ‘plateau’? in CMR performance is reached by that age, so that 
the relationship between CMR and age exists only at ages 13 and below. 
This finding is consistent with the age curve usually found for the 
development of general intellectual abilities (Wechsler, 1955). But the 
result does not necessarily suggest that older age groups in the sample 
have attained an ‘айш level" of comprehension. Since certain abilities 
involving the use of verbal concepts and abstractions are known to con- 
tinue to increase in age groups well into adulthood (Wechsler, 1955; Jones 
and Conrad, 1933), the plateau in this adolescent sample might represent 
some temporary developmental stage which is still deficient in terms of 
adult levels of comprehension. ë 2 

As a third explanation for the plateaus one might question whether they 
are due to certain properties of the measure itself. For example, as more 


subjects at higher age levels obtain perfect (eight-point) scores, one might 
anticipate a ceiling for age-group CMR means. The plateaus in Figure 6.1 
the low IQ classifications 


are, however, seen to occur for subjects in 

(71-80, 70 and below), even though only a very small percentage of these 
subjects obtained perfect CMR scores. Finally, the relatively low age- 
CMR correlation cannot be attributed to differences between ages in the 
distribution of IQ scores in this sample, since such differences were not 


statistically significant. : я 7 
Offense History. Several courts have assumed that juveniles with more 
frequent police contacts are most sophisticated in their knowledge of 
Miranda rights. We found no relationship between CMR scores and sev- 
eral indexes of amount of prior experience with police (number of prior 
court referrals, felony referrals, misdemeanor referrals, "status offense 
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Figure 6.1. CMR mean scores by age within IQ classifications 


referrals, detention admissions). One Statistically significant (p < .03) 
interaction effect was found in a two-way analysis of variance of CMR 
scores by race and number of prior court referrals (arrests). Specifically, 
whites with more referrals tended to have higher CMR scores than did 


errals tended to have lower CMR 


4.74, s.d. = 2.30: white: mean = 6.26, s.d. 
= 1.46; F = 64.84, p < .001): the correlation between CMR scores and 
гасе was .36. The interpretatio i 


tion of relationships between 
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study. Blacks obtained an IQ mean significantly below that of whites, race 
and IQ being correlated at .42; therefore, partial correlation analysis in 
which IQ was controlled reduced the correlation between race and CMR 
Scores to .20, a level which may not seem remarkable but which (in our 
opinion) should not be dismissed. For example, in a three-way analysis of 
variance of CMR scores by age, race, and IQ, the amount of variance 
attributable to race was statistically significant (p « .001). 

To discover the source of the CMR-race relationship, we first examined 
CMR means by race for various classes of IQ. Table 6.2 demonstrates that 
the CMR-race difference is derived primarily from CMR mean differences 
between blacks and whites in the two lowest IQ classifications. CMR 
means were then examined by race, IQ, and socioeconomic classification 
(although tests of significance were not possible, due to low frequencies in 
Some cells). Generally, CMR means were nearly identical for blacks and 
Whites of comparable IQ in the two higher socioeconomic categories in 
the study, but for subjects in the two lower socioeconomic classes, CMR 
means for blacks were from one to two CMR points below those of whites 
at matched IQ levels. In contrast, CMR means for lower socioeconomic, 
White subjects were very similar to those of whites in higher socio- 
€conomic groups at matched IQ levels. 

Various studies (e.g., Entwisle, 1968) point to linguistic differences be- 
tween black and white children, especially in lower socioeconomic 
Classes, and to the effects of such differences on performance in verbal 
tasks (Williams and Rivers, 1976). Given this information, either or both 
Of two factors could account for the CMR-race relationship. First, some 
black Subjects may have had special difficulty in expressing what they 
knew or expressed their knowledge in ways which made scoring more 
difficult, given the verbal expressive requirements and scoring system of 
Our measurement of Miranda comprehension; this explanation would 
view the difference potentially as an artifact of the method of measure- 
ment. Second, some black subjects may have had special difficulty un- 
derstanding the words and phrases of the warnings, such words or sen- 
tence Construction being more foreign to their own linguistic background; 
this explanation would suggest poorer comprehension of the standard 
Miranda warnings by such subjects, possibly for reasons apart from intel- 
lectual capacity. 

To examine the weight of the first explanation, the Comprehension of 
Miranda Rights/True-False (TF) measure was developed. For each of the 
A standard Miranda warnings, three short and simply-worded interpre- 
тн ofa warning were developed, each being either an accurate or 
P urate restatement of the Miranda warning to which it was related. 

ach of the 12 items was presented orally and in print simultaneously, 
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along with the standard Miranda warning to which it was related. Subjects 
were asked merely to indicate whether the true-false item ‘‘said the same 
thing" as the Miranda warning in question. Since the procedure required 
merely a ‘‘yes ог no" response, differences between subjects in verbal 
expressive ability or style and consequent scoring errors were virtually 
eliminated. 

The TF measure was administered to the final 105 subjects in the main 
study sample, all of whom received the CMR as well. The demographic 
composition of this subsample was similar to that of the total study sam- 
ple. Correlation coefficients between TF scores and age were similar to 
those between CMR scores and age (age and: СМЕ, r = .24; TF,r = 21); 
the correlation between CMR and TF was not low (r — .55). For the 
sample of 105 subjects, correlations between CMR and IQ (.50), CMR and 
race (.34), and CMR and race with IQ controlled statistically (.19) were 
nearly identical to those in the total sample of 431 subjects. 

If the verbal expressive requirement of the CMR was selectively disad- 
vantaging to some black subjects, then: 1) the CMR-race relationship 
should be greater than the TF-race relationship; and 2) the IQ-race corre- 
lation should be more similar to the CMR-race correlation than to the 
TF-race correlation (since both the CMR and the intelligence test required 
verbal expression). Differences between these correlations were in the 
directions anticipated (race and: TF, .27; CMR, .34; IQ, .38), but the 
expected differences between the TF-race correlation and the other two 
were relatively small. The difference between the TF-race and CMR-race 
correlations did not change substantially when controlled for IQ scores 
(with IQ controlled, race and: TF, .14; CMR, .19). Thus, while the results 
suggested a small but significant black-white difference in CMR response 
even when differences in intelligence test performance were controlled, 
the difference did not appear to be related substantially to the verbal 
expressive requirements of the CMR. Therefore, the second explanation 
offered earlier 15 more tenable; that is, the relatively formal, ‘‘legalistic’’ 
words or phrasing in the standard Miranda warnings ma he more foreign 
to lower-class, black juveniles than to whites in 1 : i lass 
blacks, because of differences betw vigens e ЕН ~ 
ЧОХ een these 
linguistic backgrounds Ift i Po psan thenau o 

: true, this would suggest diminished competence 


of this group (but not necessarily diminished? Ен 
derstanding the warnings. Y diminished intellectual capacity) in un- 
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under such conditions (La Crosse, 1965; Kennedy and Vega, 1965). This 
explanation would be consistent with most of the aforementioned find- 
ings, but a CMR-race relationship remained when CMR scores were con- 
trolled statistically for IQ scores. Any motivational factors would be ex- 
pected to influence performance on the intelligence test, as well as on the 
CMR and therefore to nullify the CMR-race relationship when IQ was 
controlled. 

Other variables. No significant difference in CMR scores was found 
between males and females. While socioeconomic status was related to 
CMR scores (r — —.27), the correlation was reduced to insignificance 
(partial r — .04) when controlled for IQ and race. Finally, since most of 
the subjects were tested within 24-72 hours after admission to detention, 
one might question the degree to which the emotional impact of confine- 
ment influenced CMR scores. To examine this possibility, the CMR 
Scores of 73 juveniles who were residing in relatively open settings (a boys 
town and a boys school) were compared to a subsample of juveniles tested 
in detention. Detention subjects were selected from the detention sample, 
So that each nondetention subject was matched with a detention subject 
on the variables of age, race, IQ, socioeconomic status, and number of 
Prior court referrals. The CMR scores of boys school subjects were not 
significantly different from those of matched detention subjects, but the 
Scores of the boys town subjects were significantly lower (p < .04) than 
those of matched detention subjects. These results suggest that the testing 
conditions in detention did not produce lower scores than would be ex- 
pected under less restricting conditions. These results do not necessarily 
ensure the CMR means in the present study are representative of those 
Which would be obtained (or represent a level of comprehension to be 
found) in circumstances of actual arrest and interrogation procedures with 
Similar juveniles; that is, the present results probably reflect comprehen- 
Sion under relatively facilitative conditions, and comprehension may be 
impaired (relative to the present results) in more stressful situations. 


IMPLICATIONS 


A major value of the results lies in their potential as empirical guidelines 
to assist courts and policy-makers when weighing various circumstances 
bearing upon the capacity of juveniles to waive rights. Most court cases in 
Which the validity of waiver by juveniles has been considered have in- 
Volved juveniles below age 14. This is consistent with the assumption in 
common law rule that children below age 14 are not presumed to be 
Tesponsible for criminal acts (Schultz and Cohen, 1976) and is consistent 
With past research which documents a deceleration of age-related incre- 
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ments in the development of general mental abilities beyond ages 14 or 15 
(Wechsler, 1955). Consistent with these assumptions, the present data 
offer compelling reason to believe that juveniles below age 13 are not 
likely to comprehend the Miranda warnings sufficiently to make an in- 
formed waiver of their rights. But if the traditional presumption of compe- 
tence at age 14 and above is accepted, the present data offer no compelling 
reason to exclude 13 year olds from this presumption (at least in terms of 
capacity to understand the warnings), since their performance in this 
study was not remarkably different from that of juveniles ages 14-16. 

A more critical implication, however, is that age alone is quite limited in 
its effectiveness as a guide for weighing the ability of juveniles to un- 
derstand the Miranda warnings, especially at ages 13-16. Subjects within 
any given age group demonstrated a wide range of intellectual functioning 
and CMR performance. Past developmental research (Piaget, 1965; 
Kohlberg, 1969; Tapp and Levine, 1974; Loevinger, 1976) has 
documented the considerable variance in cognitive and other develop- 
mental characteristics of children at any given age in this age range. The 
present results extend these findings in the applied context of com- 
prehending Miranda warnings. Special caution is suggested in cases 
where juveniles of ages 13-16 obtain IQ scores below 80; for example, for 
juveniles of ages 15 and 16, with IQ scores of 70 or below, mean CMR 
Scores were below the CMR mean for all 12 year olds and were nearly one 
Standard deviation below the CMR mean for the total sample. Only about 
one in five subjects in this older, but less intelligent, subsample obtained 
no Zero credits on the Miranda items, compared to four in five of the 16 
year olds with IQ scores in the average range. 

Some courts have assumed that juveniles with more prior experience 
with police will have a better understanding of Miranda warnings. This 
assumption is based on the simplistic view that more exposure to a set of 
information leads to learning. But one can argue that the emotionally 
arousing conditions under which juveniles are exposed to the Miranda 
warnings during arrest might inhibit or impair incidental learning of the 
rights warnings. The negative effects of anxiety upon the learning of ver- 
i ee researched and documented extensively (Sarason, 

` e and Spence, 1966). In this light, it is isi 
present study discovered no direct tioni А, 
prior experience with police and Miranda comprehension. The study 
employed multiple indexes ofthe amount of prior experience and included 
a juvenile sample with a very wide range of prior arrests in terms of 
number and type and was conducted in a metropolitan area where interro- 
gation of juveniles (usually including a reading of Miranda warnings) oc- 
curred in 75 percent of arrests for felony charges. Thus the sy is 
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viewed as providing an adequate test of the "experience hypothesis.” It 
may be true that certain juveniles become quite sophisticated in their 
knowledge of rights through experience, but the proportion of juveniles 
that does not "benefit" in this way through experience, and the propor- 
tion that apparently understands the Miranda warnings without extensive 
police contact, produced results suggesting that little weight should be 
placed on prior experience with police as a guideline. 

We have found no court cases in which race or subcultural background 
has been noted as a variable which was weighed in decisions about 
juveniles’ comprehension of Miranda warnings. Clear warnings have 
been issued by psychological studies (Williams and Rivers, 1976) that 
when many black children are provided information input in standard 
English, they are being asked to perform a transformation of the informa- 
tion which is not necessary for most white children. That is, these black 
children may have learned and retained various facts in the context of 
their own linguistic background (other than standard English), so that 
Standard English cues do not facilitate the retrieval or recall of the infor- 
mation sought. In the context of the present study, some black juveniles 
might be capable of understanding their rights if informed of them in a 
linguistic style more similar to their own but will not adequately process 
the incoming language stimuli when they are not familiar. The data in the 
Present study, regarding poorer CMR performance for lower 
Socioeconomic blacks than whites, are consistent with this view. The 
guideline suggested by the results is that race should be weighed as a 
factor suggesting poorer comprehension for blacks, when IQ scores are 
below 80 and/or when lower socioeconomic status applies. 

In contrast to the usefulness of the results for the formulation of general 
guidelines, the data in Table 6.2 cannot be employed to predict or postdict 
comprehension of Miranda warnings in individual cases. An examination 
of percentage figures in most of the age-IQ classes indicates that the 
Probability of error would be considerable when concluding that any 
given subject within a class did or did not obtain zero credit on some item 
in the CMR.* Moreover, the data indicate that except for older juveniles in 
the average IQ range, understanding of the Miranda warnings for 
Juveniles as a group is at best a 50-50 proposition. These results are not an 
effective argument for blanket exclusion of juvenile waiver or confession, 
because of the compelling need for the state to employ confessions in 
Some cases in the interest of protecting society. What the results might 
underscore, however, is our responsibility for advocating the protection 


of juveniles in custody, including effective availability of legal counsel at 
the pretrial stage. 


As noted earlier, the focus of the present study (understanding of 


146 /Approaches to Improving the Legal Process and System 


Miranda warnings) is but one component in a broader concept of compe- 
tence to waive rights, which itself includes only some of the dep 
stances to be weighed in deciding upon the validity of waiver by а 
juvenile. Understanding the Miranda warnings is best viewed as : 
minimum requirement in the absence of which a meaningful waiver 

doubtful, but general conclusions regarding juveniles competence R 
waive rights must await the results of studies regarding other aspects ol 
competence. For example, one study now underway assesses juveniles 
abilities to understand the function of rights in interrogation. Another 
examines the reasoning which juveniles employ when making decisions 
regarding the waiver or assertion of Miranda rights, especially as s 
reasoning relates to children's level of ego development. The results o 


those studies could support or modify the recommendations offered in this 
chapter. 
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FOOTNOTES TO CHAPTER 6 


"Many states have specified by statute that juveniles must have the benefit of advice from a 
Parent/guardian at the time of rights waiver, and some courts have included the absence of 
parents as a relevant circumstance to be weighed. But where parents' presence has not been 
required by Statute, most courts have held strictly to the "'totality of circumstances" test in 
ruling that the absence of a parent/guardian at interrogation does not necessarily invalidate 
Juvenile waiver or confession (e.g., State v. Melanson, 1972; Theriault v. State, 1974). In 
any event, it is questionable whether the presence of parents/guardian necessarily ensures 
the protections which that procedural safeguard is intended to provide, given the emotional 
State of many parents at the time of their child’s arrest (National Juvenile Law Center, 1977) 
Or the attitudes of Some parents regarding their child's welfare (Keith-Speigel, 1976). In one 
Fecent study (Grisso and Pomicter, 1977), an increase in frequency of cases in which parents 


Were present at juveniles’ interrogations produced no change in the frequency with which 
Juveniles waived rights. 


ly one empirical st 


E В udy was found to be directly relevant. Ferguson and Douglas (1970) 
investigated the abiliti 


es of 46 juveniles (in public schools and training schools) to describe 


148 /Approaches to Improving the Legal Process and System 


"what you understand your rights to be," after each subject was taken individually and 
without explanation to a room where the investigators formally read the Miranda rights 
warnings. Scoring criteria were not specified in the report, no tests of statistical significance 
were employed, and methodological difficulties severely limit the conclusions. Neverthe- 
less, a general increase in adequacy of responses was suggested with increased age (in the 
limited range of ages 14-16 in this study). 

‘For developing the conceptualization, the authors (psychologists) met with lawyers in a 
series of "brainstorming" sessions, with individual work assignments carried out by each 
member prior to and following each session and dictated by the needs arising in the sessions. 
Lawyers involved in the conceptualization sessions were staff members of the National 
Juvenile Law Center of St. Louis. Attorneys from local juvenile courts also reviewed the 
initial conceptualizations and contributed suggestions leading to further modifications. The 
same lawyers participated in the development of scoring criteria in a phase of the process to 
be discussed later. Then the conceptualizations and scoring criteria were submitted for 
review and recommendations to five attorneys in five separate geographic areas of the 
country. Among them were attorneys in legal aid agencies providing defense services to 
juveniles and attorneys involved in the drafting of legislation of juvenile codes. Finally, their 


suggestions were incorporated into the conceptualizations and scoring criteria and reviewed 
again by the local panel. 


‘Grisso, J. T., and Manoogian, S. Comprehension of 
tration and Scoring. Unpublished, St. Louis Univer: 


5A study now underway investigates Miranda comprehension in an adult sample and will 
provide data with which to address this question. 


"In a multiple regression analysis, the combined power of the five subject variables in this 
study which had the greatest relationships to CMR scores accounted for 33 percent of the 
total variance in CMR scores. 


b eges ма virginia) has established that juveniles must be represented by legal coun- 
Se! at adjudicatory hearings, but no state yet requires j iles during 
interrogations. y q legal counsel for juveniles 


Miranda Rights: Manual for Adminis- 
sity, 1977. 
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INFORMATION INTEGRATION THEORY 


Conceptually, information integration. theory (IIT) | begins. w m 
straightforward assertion that judgment is based on ап integration о icut 
vant information about the judged object. While any belief about an obje = 
may convey information along several dimensions (for example, a e 
son's appearance may give information about his/her Lorem ae à 
likableness, attractiveness, or whatever), judgment is based on the in = 
mation value for the particular judgment dimension. This value may be 
represented quantitatively as a scale value which gives its position on the 
dimension of judgment. For example, a defendant's sexy appearance may 
possess high scale value for judgment of likableness, but low scale value 
for judging innocence of a charge of prostitution (see Sigall and Ostrove, 
1975, for a convincing demonstration of this point). Perhaps the prime 
assumption behind IIT is that any action or attribute of an object mar 
carry information for judgment in the form of scale value on the judgmen 
dimension. Information also has weight, or importance for the judgment. 
For example, greater weight is given to information which is more reli- 
able, consistent, and highly correlated with the criterion. The last reflects 
the extent to which information is ‘diagnostic, or informative, with 
regard to the judgment to be made. 

In understanding any judgment, an essential task is to identify and 
decompose the informational determinants of the response. Since for 
some judgments this may be a near impossible task (6.g.. consider e 
enormous array of information in a typical trial), the identification O 
components might best proceed on a molar level, so that instead of deal- 


ing with each piece of evidence or testimony as the unit of analysis, ё 
may aggregate the individual it 


admissible evidence (Wigmore, 
thus, the sizable array of eviden 
by molar scale values reflecting 
his motive or mens rea, and h 
dividual items of evidence wou 
for guilt appearance. 

IIT searches for a "cognitive algebra" 
informational components. It is asked: w 
policy of judges in combining the weight 
This is the second process in judgment 
sequently, 


ems into the three major categories 95 
1929): ability, motive, and opportunitY: 
ce in a criminal trial may be represente 

the defendant's ability to commit the act. 
is opportunity. For each component, 1" 
ld contribute to the respective scale value 


to describe the integration of 
hat algebraic rules capture me 
ed scale values of components: 
: the integration process. СОП- 
the next step in an integration inquiry is to co-vary sever 

levels of the salient components in order to discover the weighting 
strategies and algebraic rules governing judgment formation. It is ar 
instructive to also vary situational constraints which act upon weigh 
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parameters, such as witness prestige, testimony credibility, consistency, 
and redundancy. While IIT need not be tied to a particular algebra, 
weighted average models have proven most general in social judgments 
(Anderson, 1974; Kaplan, 1975). The beauty of a policy-capturing rule, 
whereby values are effectively weighted by theirrelative importance (as in 
Such a model) is that both linear and nonlinear data can be easily handled 
(Kaplan, 1975). In turn, the particular integration rule, whether averaging 
or multiplying (as in culpability = motive x opportunity), has practical 
Implications as a means of enhancing or inhibiting effects of given factors, 
aS We shall soon see. 


JUROR BIAS AND JUDGMENT 


Let us start with the very broad premise that judgments of any sort are 
based on three classes of determinants: 


l. Information about the judged object. Ina trial this could consist of evidential 


testimony, which possesses scale value for guiltiness, as well as weight. 
Factors such as witness credibility, logical consistency, and so on, would 
affect the latter. 

. Situational demands. Here would be included deliberation effects, legal re- 
А Strictions, time demands, needs of society, and peer (other juror) pressures. 
. Personality of the decision maker. The juror's pretrial biases, whether 
Specific to the defendant or general toward all accused persons, and whether 


relatively permanent (trait characteristics) or transient (state characteristics) 
enter here. 


~ 


This chapter considers the effects of biases from an information integra- 
tion standpoint. Tradition dictates that juror bias is an evil which should 
be avoided, or at least voided in its effects. The Voir Dire is an attempt to 
eliminate jurors with biases specific to the issue or defendant. But it is 
EM Partially successful: First, we don't always know the questions to 
because Specific biases that may be detrimental (or favorable) to a 
Particular defendant are unknown; second, we can’t always be sure that 
.€ Prospective juror is answering the questions factually or honestly as 
Jurors may not always be aware of their biases or may deliberately hide 
them; third, there are limitations to the number and causes of dismissals 
9f jurors; finally, there is a more general bias of leniency/stringency which 
fe 50 undetected, while we are looking for more specific responses to 

Case or issue. 
Ne clear that biases in jurors cannot be completely avoided. To do so 
iss ha seeking value-less or perhaps lobotomized persons. Know- 
ean, lases are unavoidable when dealing with human judges and 
» Some studies have sought to identify the biasing characteristics of 
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jurors (e.g., Lipsitt and Strodtbeck, 1967) or judges (e.g., Nagel, 1969) 
and others have even tried to systematically select jurors for their pro- 
defendant biases (e.g., Schulman, J.; Shaver, P.; Colman, R.; Emrich, B.; 
and Christie, R., 1973), but the selection of jurors for their favorable 
biases is not altogether desirable. It flies in the face of the doctrine of trial 
by a representative group of one’s peers and gives the advantage to 
defendants with celebrated causes or the finances to enlist social scientists 
to study the backgrounds of prospective jurors. Moreover, since the 
strength of the evidence for or against the defendant has not been system- 
atically controlled in cases where jurors have been ''scientifically" 
selected, we don’t even know whether selection procedures were worth 
the effort (see Berk, Hennessy, and Swan, 1977, for a detailed critique). It 
would seem to better serve the cause of justice and to be more realistic, aS 
well, to study instead how biases affect judgments and how their impact 
may be minimized. 

Observation in natural settings and experimentation in controlled sur- 
roundings both produce evidence that bias does enter into both real and 
hypothetical judgments. Surveys of functioning courtrooms show wide 
differences between judges in acquittal rates (Simon and Oster, 1973), 
rates of granting probation (Simon and Oster, 1973), and severity of sen- 
tencing (Gaudet, 1938; Kalven and Zeisel, 1966) in criminal trials. Simi- 
larly, individual differences in judges’ backgrounds, political and social 
attitudes, and other demographic characteristics have been related to 
decisions in civil cases (Nagel, 1969; Pritchett, 1948). Politically and 50- 
cially conservative judges tend to be prosecution prone in criminal cases 
va Te businesses in regulation cases. Studies of experimental juries 
dpi. at iu who favor capital punishment, assign more punitive sen- 
ia ae and those who are more prone to convict are also more authoritar- 
рни. and conservative (Boehm, 1968; Crosson, 1968; Hatton, 
ip ар 1971; Jurow, 1971; Mitchell and Byrne, 1973; 
vig: 0515, 1973; Thayer, 1970). Biases do affect judgment; the 

а question is how to reduce their effect in any particular case. 
Meri. mt an = biases may be identified. For example, biases may be 
work laws), or ans me (e.g., racial prejudice), or issue (e.g., right-to- 
proneness). In adiüfion E ai leniency/harshness Uk conviction” 
tions in the juror (e.g. све пецива 4 enduring and stable gua voii 
in the individual (e g i a rotten i pr kirge gg N 
i 1 Bes mood caused by indigesti cold). In 
integration theory, biases of pron cepa dos x 
DL hene of any of these sorts affect the initial impres 
Like Менка pen the judged object in the absence of information- 
ЗНАТАН and fa die 1a! Impression has a scale value and weight for the 

grated into the total response, along with information 
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value and weight. A leniency bias, for example, would have a low scale 
value for guilt, and an objective or unbiased juror would be one who 
applies little weight to his/her initial impression. 

To return to our question, the effect of juror bias would be reduced if 
the effective weight of the initial impression is reduced. This could be 
accomplished by two general strategies: First, one might reduce weight 
directly by instructing jurors to ignore their predispositions and attend 
only to the evidence. Such instructions are traditional, yet we see biases 
continuing to operate; indeed, such attempts to remove biases instilled by 
ascribing undesirable characteristics to hypothetical defendants are either 
totally ineffective (Kaplan and Kemmerick, 1974) or are successful only 
for jurors low in authoritarianism (Mitchell and Byrne, 1972). The second 
means suggested by integration theory is indirect: If information and ini- 
tial impression values are integrated by a weighted averaging rule, an 
increase in the weight of any component (e.g., information or initial im- 
Pression) will decrease the effective weight of the other. So, if the values 
derived from testimonial evidence are made more salient for judgment, 
the effect of bias should be reduced. Four experiments are instructive. In 
the first two, subjects were identified as either harsh or lenient in their 
Conviction and punishment tendencies by means of an established attitude 
Scale. These stable tendencies may be labeled trait dispositions. In the 
remaining two, situational conditions were manipulated to produce tran- 


Slent state dispositions in subjects similar to those often found in court- 
room proceedings. 


PERSONAL (TRAIT) BIASES 


The Experiments 


i bori experiments, subjects were drawn from a population of introduc- 
ee =F иа students at Northern Illinois University who had volun- 
Wem for the experiments to earn extra course credit. Only students who 
M. © registered voters (and therefore likely to be called for jury duty) 
ere asked to serve, On the basis of scores on the Attitude Toward 
d oe of Criminals Scale (Wang and Thurstone, as cited in Shaw 
ванае 1967), subjects with either harsh or lenient biases were 
has Scores on this scale reflect one's punitive tendency toward 
Sela 0 of the law and correlated highly with the Authoritarianism 
n this sample. 

is Dui experiment varied the guilt appearance of the defendant, 
tons regarding the importance of the evidence, and, of course, the 


Subject’ z Si Е А А 
Ject’s predispositional biases. Subjects read one-page summaries of 
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each of eight different traffic felony cases, with the charges covering a 
range of seriousness. Half the cases were contrived to present a mild 
appearance of defendant guilt and half a mild appearance of innocence: 
that is, on a 21 point scale (0-20) of guilt appearance, the former cases had 
obtained a mean rating of 15.2 and the latter cases a mean rating of 4.7 in a 
normative sample. Guilt and innocent appearing versions of each of the 
eight cases had been constructed, and, by means of a Latin Square 
stimulus design, the particular case and level of guilt appearance was 
rotated. Consequently, each version of each case appeared equally across 
the entire design, while any one subject saw only one version of all eight 
cases. 

Prior to judging the trials, subjects rated four practice cases which 
served as anchors for the dependant rating measures. All four were 
photocopied directly from summaries in the California Law Reports: Two 
were cases of obvious guilt, and two were of clear innocence. Following 
the instructions subjects rated the defendant's guilt (0 — definitely inno- 
cent, 20 — definitely guilty) and were then asked to assume that he or she 
had been found guilty and to recommend severity of punishment within 


the statutes (one — minimum, seven — maximum) for each experimental 
case. 


The weight of evidence w. 


vis 1 а5 varied by remarks about evidential reliabil- 
ity inserted into the instruc 


tions for judging the experimental cases. Reli- 
at the case summaries, like the prac- 


ions regarding the accuracy of some 
segments were not identified, and subjects 
with the evidence at hand. Control subjects 
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Figure ap 


à Guilt ratings as a function of juror bias, evidential incrimination value, 
and evident 


ial reliability. 


ONT ey incrimination value. Statistically, this effect for bias is shown 
E $n NUR main effect (F(1, 138) = 10.95, p < .001) and the lack of 
. Sraction between bias and trial guilt appearance (ВА, 138) = 1.18). 
ваа effects were consistent across trials, instructions stressing 
Verte. ility of evidence did reduce bias; this is shown in the con- 
Whether the the curves for harsh and lenient subjects. Regardless of 
cence, b à evidence gave a predominant appearance of guilt or inno- 
sential oth subjects with harsh or lenient prejudgmental biases gave es- 
y the same response when the evidence was characterized as 
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trustworthy and uncontested. This lack of biasing sharply contrasts with 
the bias apparent when nothing is said about the evidence, or when evi- 
dence is contested and potentially inaccurate. The interaction between 
instructions and bias is statistically significant (F(2, 138) — 3.73, p < .05). 

Experiment 2 posed а situation closer to one which would be encoun- 
tered in many trials. Whereas evidence in the first experiment gave a 
predominant appearance of guilt or innocence, subjects in the second 
experiment judged summaries of four cases contrived to be of mixed 
evidential value; that is, half the facts pointed toward guilt of a traffic 
felony and half toward innocence. Four such cases were judged. Though 
facts were opposed in guilt/innocence valence, care was taken so that they 
were not directly contradictory. As before, subjects first judged the 
anchoring practice cases, and then rated guilt and recommended punish- 
ment for the experimental cases. Twenty-four harsh and 24 lenient sub- 
jects participated; they were equally divided among the sexes. Half the 
subjects were told that the facts of the cases might not be entirely consis- 
tent, some facts might not be entirely correct, and one or the other attor- 
ney had raised questions regarding the accuracy of some facts in the 
course of each trial. The remaining subjects were told, that while there 
might be Inconsistencies, both attorneys had agreed that the facts in the 
Summary gave a true account of events and that they (the subjects) were 
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Figure 7.2. Guilt ratings as a function of juror bias and evidential reliability in 
cases of mixed evidential value. 


lenient Subjects told that some evidence is unreliable will discount evi- 
dence contrary to their evaluative bias. It would be premature, though, to 
Suggest a causal sequence between retrospective reports of information 
utilized and subsequent judgments. We cannot tell at this point whether 
Subjects first discounted evidence inconsistent with their biases and then 
reached a judgment based on the discounted weights, or first judged the 
defendant based on a heavily weighted initial impression and then retro- 
SPectively justified the judgment by citing supportive evidence. 

The findings of both experiments bear on the integration rule describing 
the combination of bias and evidence. They suggest that the two are 
Weighted: Increasing the weight of one component (evidence) 
eee the weight of the other (bias). While indirect, this appears to be an 
a oe means of reducing the importance of '*unwanted" components 

€ judgment process. 
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Table 7.1. Proportion of exoner- 

ating facts cited as influential in 

the judgment of cases of mixed 
incrimination value. 


Subject Bias 
Evidence 
Characterization Harsh Lenient 
Reliable 27 330 
(16/59) (20/67) 
Unreliable .22 42 
(15/69) (28/66) 


Note: 12 subjects per cell 


Implications 


We have taken the position that decisi 
some sort of bias in their a 
What conditions are likely t 
the judgment? The precedin 
dures which increase the 


on makers, being human, will have 
Pproach to any judgment. The question is: 
© enhance or to reduce the effects of bias on 
8 experiments suggest that courtroom proce- 
contentiousness of available evidence will 


least inconsistent info i : ro- 
, ati nd, in the p 
cess, cast doubt on both the w; Tmation a 
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nature of the judgment process that as the weight of information compo- 
nents is reduced, the weight of predispositional bias is increased. 

The inquisitorial system, common in continental Europe, offers an al- 
ternative judicial approach (Ploscowe, 1935). Here the presentation of 
evidence to the court depends upon a skilled fact finder acting indepen- 
dently of partisan interests. The inquisitor searches out factual evidence 
Pertinent to the case in a presumably impartial manner. A major differ- 
ence, then, between adversary and inquisitorial systems is that attacks on 
information credibility are lacking in the latter. Since the evidence itself is 
no longer the focus of dispute, the effects of bias should be reduced. 
Thibaut, Walker, and their colleagues have conducted an extensive series 
of experiments comparing the two systems. As we would suspect, the 
Inquisitorial approach results in evidence which is less contentious and 
more homogeneous than evidence derived from adversary methods (Lind, 
Thibaut, and Walker, 1973); if our goal is to increase the weight of tes- 
'imony, the inquisitorial approach appears advantageous. Adversary pre- 
Sentation, though, is "preferred" ; impartial observers sense that it ap- 
pears more fair (Thibaut; Walker; La Tour; and Houlden, 1974). Too, 
Thibaut, Walker, and Lind (1972) claim it lessens the likelihood of order 
effects, since jurors will be alerted to keep an open mind when expecting 
оррозјпр views, However, perceived fairness is really irrelevant to the 
Question, and order effects can be effectively averted by careful instruc- 
tions from the bench to withhold judgment until all the evidence has been 
Presented. The unanswered questions are whether either system can elicit 
t © relevant evidence in a trial, and whether a given manner of presenting 
evidence lessens bias effects. On this score, there are no direct data, 
although inquisitorial presentation does result in more extreme beliefs in 
guilt (Thibaut, et al., 1972). If bias is generally more neutral in value than 
the evidence presented to a jury, greater response extremity would signal 
less reliance on predispositional bias under inquisitorial rule. 
| ће dilemma, then, is whether to give full rein to а system of civil and 
Criminal trial which gives an appearance of fairness and protection of the 
accused while enhancing the manifestation of bias in the decision maker. 
Perhaps this dilemma can be eased by greater use of pretrial conference 
techniques (see Walker and Thibaut, 1971, for some examples and sugges- 
tions) to sift through potential evidence and testimony and reduce ar- 
Sumentation during the trial proper. 

he second dilemma is posed by the pattern of bias-reduction shown in 
ce experiments. Traditionally the Anglo-American justice system has 
€rately favored the accused (Ploscowe, 1935). Indeed, conviction is 
Possible until jurors determine, beyond a reasonable doubt, the 
efendant’s culpability. The dilemma surrounds the finding that jurors 


not 
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biased in favor of leniency reduced their bias more than did subjects 
predisposed to more severe punishments. This is contrary to the principle 
best expressed by Blackstone's (1769/1962, р. 420) admonition that "'it is 
better that ten guilty persons escape than one innocent suffer.” If bias is 
to influence decision making, lenient biases are preferred. It remains, 
then, to reduce bias without seriously damaging the rights of the defen- 
dant to a client-centered defense and to do so for both harsh and lenient 
jurors. This is a problem with which legal scholars and empiricists will 
have to deal. 


SITUATIONALLY INDUCED (STATE) BIASES 


The preceding studies dealt with residual or personalistic biases in jurors, 
(created by past experience, toilet-training or whatever). Biases may also 
be instilled by conditions in the courtroom or immediately prior to trial, 
though they will not generally produce lasting effects. Uncomfortable 
conditions, obnoxious behavior by defendants or attorneys, lapse of 
health in the juror, or even an argument with the milkman are but a few 
examples of the conditions which can affect the mood, and potentially, the 
judgment of a juror. More systematically, pretrial publicity relating to the 
case at trial can predispose one towards a biased judgment. The concep- 
tual treatment of such temporary but potent influences is the same as with 
trait biases. These situationally induced biases affect the scale value and 
weight of the juror’s initial impression. It follows that measures which 
increase the import of evidence in forming the judgment should con- 
sequently decrease the effective weight of temporarily biasing conditions. 
We assume, once again, a weighted average model of the judgment forma- 
tion process, whereby the contributions of initial impression and of evi- 
dence sum to unity, so that an increase in the importance of one de facto 
decreases the importance of the other. In the previously described expel 
iments we manipulated the importance of trial evidence via its conten- 
tiousness and unreliability. In the following experiments, we followed 
instead the tack that evidence would contribute more to judgment after it 
is discussed and thought about in the course of deliberation among jurors. 


The Experiments 


In a mock-jury setting, we investigated the effects of courtroom behavior 


udges. Eight trials were conducted in a setting 
Pical courtroom. Each jury consisted of 12 jurors 
ers from the community surrounding Glen Ellyn: 


Illinois, and were eligible for jury duty. Jurors had responded to newspa- 
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per advertisements and notices in public areas (e.g., supermarkets) asking 
for people to participate in a study of the jury process. Each juror was 
paid $5. Roughly two-thirds of participating jurors were female, and jurors 
represented a diversity of occupations and ages (mean age — 35). 

Two basic trials were contrived: Both concerned a case of attempted 
manslaughter in which the defendant was accused of stabbing the victim 
With broken glass during a tavern argument. Evidential facts for both 
trials were taken from a contrived trial reported by Walker, Thibaut, and 
Andreoli (1972). These facts were then constituted into two trial tran- 
Scripts: One was designed to give the defendant a moderate appearance of 
guilt, the other was designed to give the defendant a moderate appearance 
of innocence. Mean normative ratings of guilt appearance on a 21 point 
guilt scale were 15.85 and 7.15, respectively (Kaplan, 19776). Four ver- 
Sions of each trial were enacted, one for each of the eight juries. In all 
Versions, the trial facts elicited from witnesses (who were portrayed by 
graduate students) were the same—the difference lay in the conduct of the 
Officers of the court. 

One version of each trial was run on a "straight" basis—these were 15 
minute control trials. The other three enacted versions were designed to 
Prolong proceedings to 50 minutes, annoy the jurors, and, in general, 
create bad feelings. The second version was prolonged due to the obnox- 
lous, repetitive, and argumentative behavior of the defense attorney, who 
Was portrayed by an advanced law student. Although he did not elicit any 
more facts than in the control version, the defense counsel established the 
Same facts repetitively by asking redundant questions of the witnesses; he 
expressed his annoyance with witnesses; and he made many unnecessary 
and irrelevant inquiries, in addition to obnoxious asides. All this was done 
in a highly dramatic manner in the best tradition of television lawyers. In 
the third version of each basic trial, the same behavior was practiced by 
the prosecutor who was also an advanced law student. The final version 
had the judge (played by an older law student) creating delays and ill- 
се пр by interrupting the trial at numerous points to ask the actors to 
Speak up, have the attorneys approach the bench for unnecessary confer- 
ences, go out for coffee, phone calls, etc. In this version, the experimenter 
also helped frustrate by interrupting several times to administer to a balky 
tape recorder or to check his trial notes. Jurors had been told in advance 
that an actual trial was being reenacted but in truncated form and that it 
Should take only 15 minutes. They had been warned, though, to allot two 
nat for their appointment, since they might have to wait for other trials 

9 be completed; however, all trials began ‘‘on time,” so that jurors had a 


reasonable expectation that they would be done shortly after the begin- 
nung of the trial. 
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To summarize the experiment, eight juries of 12 members each ob- 
served an enacted trial which was designed to give an appearance of either 
guilt or innocence to the defendant and in which annoyance and unneces- 
sary delay were created by either the defense attorney, prosecutor, judge 
(and experimenter), or not at all. After the trial concluded, jurors in- 
dividually rated the defendant's guilt (0 — definitely not guilty, 20 — 
definitely guilty). To ensure involvement, jurors had been told before the 
trial that this was a reenactment of a real trial which had lasted several 
weeks and that we were trying to see whether presenting shorter versions, 
with only a portion of the testimony, would lead to the same verdicts as in 
the actual trial. Jurors appeared to take their task seriously and were very 
determined to behave as a real jury, so that they could match the original 
jury. 

After indicating their preliminary ratings, jurors deliberated for 10 min- 
utes and then again individually rated the defendant's guilt. This was 
followed by a debriefing, where they were asked for their response to the 
trial and the actions of the principals; after this, the purpose of the exper- 
iment was thoroughly explained. During debriefing, jurors spontaneously 
expressed annoyance with the source of the delay in the six delayed trials. 
Results are displayed in Figure 7.3. Note first the effect of courtroom 
Pari 2 Predeliberation judgments. Greatest guilt was attributed to 

: en ant when his attorney was the source of annoyance, and least 
guilt was assigned where the prosecutor was offensive or where annoying 
conditions were lacking (i.e., the control trials). The condition where the 

neutral parties’’—the judge and experimenter—were at fault for an- 
UT fell between these extremes in guilt ratings. Analysis of variance 
(FG. PM c t in Pe E en su. fu cto genda 

, MO 1). Moreover, the ordering of trial conditions 


ior rae edge guilt and innocent appearing trials; the interac 
= 4n c 1 Sd 
(Е(3,88) = rw conditions and trial guilt appearance was negligible 


€ predeliberation ratings: First, ob- 
he courtroom does affect the judg- 


: defendant. The effect of biasing 
à i € source most associated with the defendant 
i. lawyer) and nonexistent for the source directly dissociated with him 
(the prosecutor). Ill-feelings resulting 


tral to the defendant’s case (the j i 
| : e judge) led i bias: 
Third, the differential effects of Men p ae 
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OF GUILT 
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11 


10 


GUILTINESS 


6 LOW APPEARANCE 
OF GUILT 


Before After П 
Deliberation Deliberation 


JUDGMENT ORDER 


Figure 7.3. Guilt ratings as a function of courtroom behavior of attorneys and 
Judge. (Note: The four sets of curves represent the different sources of annoyance: 
D = Defense attorney, J = Judge and experimenter, P = Prosecutor, C = Control 
(no annoyance).) 


Built-appearing and innocent-appearing trials. This agrees with the find- 
ings reported earlier for trait biases. Thus, the notion that biasing effects, 
whether state or trait in origin, are general across levels of defendant guilt 
1S strengthened. 

Now consider the judgments by individuals after deliberation. The bias- 
ing effects of courtroom conditions virtually disappear. This observation 
is supported by the significant interaction between trial conditions and 
Pre/postdeliberation ratings (F(3, 88) = 6.2, p « .01). While this might be 
taken as evidence that the negative state dissipated in the course of delib- 
eration and that jurors were no longer biased during the second vote, we 
believe otherwise. First, content analyses of the taped deliberation 
revealed very few references to lawyer or judge behavior (10 statements 
Over all 8 trials referred to courtroom behavior, compared to 204 separate 


164 /Approaches to Improving the Legal Process and System 


references to testimonial evidence); m qned dente 
"'venting" of feelings. Second, jurors in all six pom 
ously expressed strong feelings about lawyer 5 а js s sek pea 
debriefing. The data suggest instead that jurors stil arbored марте 
і deliberation; that is, they still possessed biased ini 

wr. aloud the effective weight of these biases had been mene lari 
to an increase in weight of evidence. The distinction, as with omes x ifs 
biases, is between possessing a bias and using it in judgment. Perhap: d 
distinction ought to be applied to Broeder's (1966) finding that surv en 
jurors express strong reactions to lawyers behavior. Here, а 


j eir 
deliberating the facts of the case, Jurors were less prone to apply th 
reactions to judgment. 


> 2. Li t t . but 
The courtroom behavior of principal actors in a trial is, of course, 


i ct 
gal factors that may emperan aec 
Source commonly encountered in o 


tory newspaper accounts . · · 
"pon potential jurors before trial, egg 


exerting pressures 
But, curtailing the public reportin 
of Securing a ‘fair’? trial (as is the 
tation between the First and Sixt 


3 d. S 
8 of events prior to trial in the hope 
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In our model PTP would be seen as affecting the initial impression, and 
the generalizations derived from state and trait biases should apply for 
PTP; that is, conditions which enhance the weight of trial evidence should 
reduce the "powerful impression" of **newspaper exploitations." And 
they do: In an unpublished study, Zanzola (1978) provided subjects with 
one of three newspaper accounts of the actempted manslaughter case 
described earlier. One account was favorable to the defendant; it de- 
scribed his stable family life, and his claims that he was provoked and 
acted in self-defense. The second account gave only the bare facts of the 
case (Le., а man was stabbed with glass during an argument), while the 
third was unfavorable towards the defendant, citing his previous criminal 
Tecord, his admission to stabbing the victim, and the district attorney's 
certainty of his guilt. After reading the newspaper accounts, the subjects 
Indicated the extent of their beliefs in the defendant's guilt and then lis- 
tened to a tape of one of the two enacted trials. Half the subjects heard the 
trial in which the evidence gave an appearance of guilt, and the remainder 
heard the innocent-appearing trial. They then rated his guilt, discussed 
the trial in juries of 12, and once more rated guilt. 

Р. "uetus Frankfurter observed, PTP strongly affected prejudgments 
biase lefendant 5 guilt before subjects heard the trial; that is, PTP evoked 
Re in both directions. In addition to the obvious negative effect of the 
SW Pa newspaper account, the favorable account led to a greater 
mc the defendant's innocence compared to the neutral story. 
after ur similar to Simon (1966), the effects of PTP markedly diminished 
e trial and were no longer significant, either in ratings before 
debe or after (p < .10) deliberation. In addition, content analyses of 
ations revealed no references to PTP in any of the 12 juries. 
tially ec then, that merely presenting the facts of the case substan- 
ne hs uces the importance of PTP-induced biases. Though we might 
50; Bs тел deliberation to further reduce biasing effects, this was not 
eration d bias reduction had already reached its optimum before delib- 
the Take езе results are suggestive. Until we can produce conditions in 
trial ina under which PTP bias is not reduced after witnessing a 
iS fedele mu be sure what it is about participating in a trial that affects 
mns. t of PTP. On the basis of the experiments on trait biases, we can 

y ees that the “impact of newspaper exploitations” will be enhanced 
and will sions which cloud the credibility of evidence presented at trial 
informati e “dissipated in the mind of the average juror” when evidence is 

Ive, credible, and generally uncontested. 
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Implications 


Bias can be produced by a variety of conditions; these conditions exist 
both before and during trial, and temporarily affect the juror's way of 
judging the case at hand. Here we have looked at the behavior of princi- 
pals in the courtroom drama and at pretrial publicity, but certainly the list 
could be extended to include other mood affecting agents, perhaps even 
indigestion or—not to overlook positive biases—a good meal, pleasant 
music, and satisfying lovemaking before the trial. These diverse influ- 
ences have in common the status of extralegal factors; they do not consti- 
tute evidence fairly presented in court. Happily, justice is not so fragile as 
the existence of prejudgmental biases might suggest. The key lies in 
enhancing the attention paid to relevant evidence, and in maintaining 15 
credibility and weight in the judgment equation. It appears that delibera- 
tion by juries acts as one safeguard in emphasizing the trial evidence to 


the exclusion of pretrial impressions (see Kaplan, 1977 a,b and Kaplan 
and Miller, 1977, for more on this theme). 


CONCLUSIONS 


The Sixth Amendment provides that ‘‘. . . the accused shall enjoy the 
right to a speedy and public trial by impartial jury" (emphasis ours). In 
other words, questions are to be decided solely on the basis of evidence 
presented in court. However, few doubt that impartiality is often violated 
in practice; in fact, we have suggested that truly impartial jurors are rare- 
Minimization of biasing effects is within our reach. 

We have considered biases as stemming from two sources. Trait biases 
represent long term dispositions to judge others in lenient or stringent 
ways. Though we have limited our inquiry to generalized tendencies: 
these may also be specific to certain groups of litigants or to certain 
issues. Situational conditions may induce temporary states in jurors. 2 
second form of bias. Prejudgmental beliefs in guilt or innocence due (0 
bias are not, strictly speaking, removed in the course of a trial; гаће! 
their effects on judgment may be reduced Or set aside. The reported 
experiments show that reducing the contentiousness of evidence Р! 
sented in court, or increasing awareness of the evidence in the course 9 
deliberation, serves to curtail biasing effects. We may speculate more 
broadly that any technique which increases the amount of informatio” 
effectively taken into account in judgment formation would lessen bias. 
Juror’s recall of evidence, for example, could be enhanced with the use ° 


videotape and note-taking (see Kaplan and Miller, 1977, for an illustratio” 
of the effect of memory factors on jury decisions). 


Reducing Juror Bias: An Experimental Approach/ 167 


_ These findings are meaningful in the context of the information integra- 
tion model in which both initial impression, or the response prior to ap- 
prehending relevant information, and the information itself possess scale 
values and weights for the judgment dimension. Biases affect the value of 
the initial impression, and, in turn, the initial impression and information 
values are averaged, each weighted by its relative importance. This model 
suggested that the impact of bias could be reduced indirectly by increasing 
the impact of relevant information, as indeed we found. 

: In our legal tradition, juror bias has a rather curious role. As is evident 
in the Sixth Amendment, the juror ideally should approach the trial with a 
"blank mind." But this requirement of impartiality is of fairly recent 
vintage: Juries were originally composed of people with prior knowledge 
of the facts of the case (and therefore with pretrial biases). It was not until 
the sixteenth century that litigants would offer evidence to a jury who then 
weighed its truth or falsity. Thus, the juror's role as expert on the case 
eventually shifted to one who decides. Even then it was required that 
jurors be chosen from the locality of the litigation, 50 that the facts of the 
case could be decided in the context of local customs. Therein was born 
the tradition of the jury as the "conscience of the community": People 
Who decide with an eye to local and community mores. The historical 
conflict between impartiality and recognition of local customs is reflected 


today in two different legal traditions. One tradition mandates that the 
g the strict “letter of 


Jury act as the judge of the facts in the case, obeyin 

the law”’ as interpreted by the judge (see. for example, Sparf and Hansen 
V. United States, 156 U.S. 51, 1895). This tradition stresses objectivity 
and adherence to the law and allows little variance from case to case. 
Thus this tradition requires a “blank mind" on the part of triers of fact. 


The other tradition, currently followed. requires that the ed beg 

conscience of the community" (Brooks and Dosts МЕЂ A um pa 

Current munity to each individu „А 
mores and values of the com y nexibility in adminis- 


lowin ; : : rmits 
ving the jury greater discretionary powers pert the 
tering the law to individual circumstances (Curtis, 1952) and enables 


law to keep pace with changing societal views and tastes eins en 
Wigmore, 1929). Proponents of the latter tradition suggest that a fe 
doe batten etter ta a Iy prevailing ond TEU pag probability 
are judges acting solely under the law. Such a milieu In Р uilt and 

enhances the manifestation of extralegal factors = egy ae “a we find 
even more so, in punishment and in damage awards. T with judging 
Ourselves in a perplexing state: The juror is formally oc at the same 
а case solely on the evidence presented in court, while at е 
time, is expected to apply community standards to ie atin сепсе 
the law, a form of bias in itself. In short, some biases, In the “cons 
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c ed, if 
of the community" tradition, are not only permissible but are expect 
they represent the communal Spirit of the times. — — € 
In the broad sense, the jury is not only a legal instituti n сна нар 
and social body as well (DeTocqueville, 1956). с wa ical by jury 
there remains such an interest in its workings, even thou 


sirable and undesirable biases in jurors and judges. 
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The rationale behind such reforms is basically twofold: first, n 
ing evidence of the victim's prior sexual history, the victim is less li € 
be subjected to humiliation and abasement in court. Legal reformers in 
not only expressed concern about unjust acquittals resulting а 

admission of prior sexual history testimony (and, conversely. E al 

culty of obtaining convictions in Tape cases), but also concern t diee 
admissibility of such testimony inhibits a victim's willingness to we ue 
because of the strong possibility of exposure to humiliating and irrele on 
cross-examination. The reforms, in this respect, are meant to somes 
extent to which a victim is ‘‘on trial" along with the accused assai an : 

Second, the reforms should shield potentially irrelevant, prejudicial = 

timony from being heard by the jury. The admissibility of such evidenc , 

according to the reformist position, is highly prejudicial and ed 

probative. Restricting its admissibility presumably will, therefore, ка 

juror prejudice and, in turn, improve the rate of convictions іп rape case 4 

The purpose of the present chapter is to examine the psycholegal a$ 
sumptions underlying these recent evidentiary reforms in rape laws. First 
the chapter briefly discusses the peculiar legal status of rape and the most 
controversial aspect of the evidentiary reforms—the admissibility of third 
Party prior sexual history evidence. The reformist assumption that the 
admission of such evidence has a prejudicial effect on juror fact-finding 15 
then discussed in the context of related experimental research in social 
Psychology and law, as well as research on human judgment processes: 

The final section of the chapter presents the results of an exploratory 

study which examined some of the psycholegal assumptions about the 


- ‘ e 
Story testimony in a rape case. The 
hether the current types of legal re 
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tion rule, which requires evidence other than the victim's testimony to 
convict a defendant charged with rape.? Although the corroboration rule 
has been dropped in all but a few states, there is no similar rule in other 
areas of criminal law. 
А Another practice peculiar to rape law is the judge's cautionary instruc- 
Von to the jury. The jury is advised that a rape charge is easily made and 
dificult to disprove and that the testimony of a woman must be examined 
With caution.? In addition, judges often add their own opinions of the 
Woman's credibility either directly or by innuendo (Mathiasen, 1974; 
Robin, 1977). Both the corroboration rule and the cautionary instruction, 
then, place a special burden on the credibility of the woman as a prosecut- 
ing witness which is not placed on such witnesses in other crimes. 
The Most controversial aspect of the law of rape is, however, the ad- 
Bra of evidence regarding the prior sexual history of the victim. 
Wheres of this nature is usually assumed to be relevant to the issue of 
is x In fact, non-consent, in addition to the fact of sexual penetration, 
Fas aps the most basic element of the crime of rape, which is tradi- 
ines eee as an act of sexual intercourse forcibly accomplished bya 
(cf. Ha | à woman not his wife, without her consent and against her will 
issue 4 ы 1976). There indeed are rape cases where consent is not an 
to the ut proof of non-consent is usually regarded as absolutely crucial 
С Prosecution's саѕе. 5 

s vic etsy particularly surrounds the question of whether evidence of 
Vols ium S prior sexual history is probative of consent. There is general 
lends nt that evidence of the victim's past sexual behavior with the 
ith nt is relevant and should be admitted. It is also generally agreed 
the зао снаи sexual contact with another man is relevant to show 
Wise be atts source of semen, pregnancy, or disease which might other- 
rules of attributed to the defendant (Berger, 1977).° Under common law 
Prior ic a, however, courts have admitted evidence of the victim’s 

WO ual history with third parties for a variety of other reasons. 

allowed ta, reasons are commonly cited. First, the defense has been 
to impea oh produce evidence of the victim’s unchaste character in order 
hind ¢ is her credibility as a prosecuting witness. The assumption be- 
irectly Ма archaic notion is that a woman's sexual behavior is 

t such ated to her credibility. If that were so, then one might expect 

Woman 5 testimony would also be admissible in any trial in which a 
eral ER аза witness (Note, Valparaiso Law Review, 1976). Gen- 
Credibility e of immorality is, however, not permitted to impeach the 
reason d Of a witness in any other area of criminal law. The second 
alloweq a the use of prior sexual history is that the defense should be 

Introduce evidence of the victim's prior sexual history in order 


aj 
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€nce to blame the victim and thus to acquit 
€ introduction of Prior sexual history ro 
Xperienced by a rape victim and has the effec 
cutions. The overall effect is that the victim 


EVIDENTIARY REFORMS AND THE ADMISSIBILITY 
OF PRIOR SEXUAL HISTORY 


Legislative res 


past few years. Forty States h 
Which limit, to i 


troversy. 
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The laws governin 


Parties may be divide 
Such evid 


по statut. 


g the admission of prior sexual history with third 
d into three categories based on the extent to which 
ence is excluded when consent is involved. Those states having 
Ory exclusionary rule pertaining to prior sexual history evidence 
are designated as Common Law in Table 8.1. For these 11 states, admis- 
Sion of prior sexual history evidence is of course subject to the conven- 
tional rule governing the admission of any kind of evidence; i.e., it must 
в Televant, and any prejudicial effect it may have must not outweigh its 
Probative value. In addition, trial court decisions as to the admissibility of 
Such evidence in a Common Law state are guided by case law. Although 
theoretically that law could favor a strict exclusionary rule, the practical 
oe of such a ruling would be minimal, because discretion still rests in 
€ hands of the trial judge. Thus, the Common Law category includes 
any State without an exclusionary statute and assumes the comparatively 
Unlimited admissibility of prior sexual history evidence. 
дуо пазе, both categories of reform statutes reflect the arguments put 
tWee Y critics of the traditional law of rape. The major difference be- 
tion n the reform statutes categorized in Table 8.1 is the amount of discre- 
име is left to the trial judge in determining the admissibility of the 
i evidence. In the 21 states governed by a Moderate Reform exclu- 
tines rule, Prior sexual history evidence is generally excluded, unless a 
e ia defense 15 raised, or unless the court determines the evidence to 
Stand erial to a fact in issue. The latter evidence must meet a statutory 
ннан 9f relevance, such that its probative value is not substantially 
Statut, 'ghed by the Possibility of undue prejudice. Most Moderate Reform 
i iN Provide for an in-camera hearing where the defendant presents 
ite = of proof Supporting the admissibility of prior sexual king. е 
lype T the Prosecution may make rebuttal arguments. Laws o E 
ive а OW the trial judge considerable discretion in balancing the = E 
the e Prejudicial aspects of the evidence in question, but the € he 
Compa, te is clearly to limit the admissibility of such ieee wi 
es р SR to the Common Law. Furthermore, the Moderate Re - E 
Tulin еце fora recording of the trial court's findings and reasons for 
& Which may then be reviewed on appeal for any abuse of discretion. 
Ve Contrast to this limited, discretionary mode of exclusion, vic 
tally ns Statutes with a Radical Reform exclusionary 4 e 
Consent (pees third Party prior sexual history when offered on the i im 
da ut not when pertaining to past sexual conduct with the defen 
Radical establishing the source of semen, pregnancy, Or on The 
because ~*torm statutes require complete exclusion of such evi mee 
and hy Is conclusively presumed to be irrelevant, overly prejudicial, 
using to the jury by the creation of extraneous and collateral 
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Table 8.1. Classification of states' exclusionary rules per evidence of 
the victim's prior sexual history with persons other than the defen- 
dant when offered on the issue of the victim's consent.* 


Common Law ^ Moderate Reforms * Radical Reforms “ 
1. Alabama 1. Alaska 1. California 
2. Arizona 2. Colorado 2. Delaware 
3. Arkansas 3. Florida 3. Indiana 
4. Connecticut 4. Georgia 4. Louisiana 
5. District of Columbia 5. Hawaii 5. Maryland 
6. Illinois 6. Idaho 6. Massachusetts 
7. Maine 7. Iowa 7. Michigan 
8. Mississippi 8. Kentucky 8. Missouri 
9. Rhode Island 9. Kansas 9. Montana 
10. Utah 10. Minnesota 10. New Hampshire 
11. Virginia 11. Nebraska 11. North Dakota 
12. Nevada 12. Ohio 
13. New Jersey 13. Oklahoma 
14. New Mexico 14. Oregon 
15. New York 15. Pennsylvania 
16. North Carolina 16. South Carolina 
17. South Dakota 17. Vermont 
18. Tennessee 18. West Virginia 
19. Texas 19. Wisconsin 
20. Washington 
21. Wyoming 


“The statutory sections u 
§12.45.045 (Supp. 1977); Cal. Evid, Code 81103 


à A: 84A-32.1 (West Supp. 1977); N. M. Stat. Ann. $40A-9-26 (SUPP 

ipo pe m не. там 59042 (McKinney Cum. Supp. 1976-1977); №. D. Cent. Code $12.20) 
upp. ; · C. Adv. Legis. Serv. C.851; Ohi aldwin | 
1976); Okla. Stat. Ann. tit. 22 5750 io Rev. Code Ann. §2907.02 (D) (B: apa, 


on Cum. Supp. 1977); Vt. Stat. Ann. tit. 13, 53255 (SUPP- у 
Wash. Rev. Code Ann. $9.79.150 (Supp. 1977); W. Va. Code $61-8B-12 (Sbpp. 1977); Wisc. Stat. Ann 
6-63.12 (Interim Supp. 1977). 


^ Defined in terms of the comparatively unlimited admissibili; 2 қ " e when 
5 Imissibili evidenc 
offered on the issue of consent. ity of prior sexual history 


$ — 58 he 
* Defined in terms of partial limitation on the admissibility of prior sexual history when offered on | 
issue of consent. 


А А 5 A 
" Defined in terms of total exclusion of prior Sexual history evidence when offered on the issue of consen 
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Issues. Such statutes may expressly exclude prior sexual history offered 
to Suggest consent or may simply omit consent from a list of permissible 
exceptions to the exclusionary rule.? The ultimate effect of the Radical 
Reform statutes is specifically to relieve the trial judge of virtually all 
posi in determining the admissibility of third party prior sexual his- 
ory evidence when offered on the issue of consent. 
"as assumption underlying both categories of reform statutes is essen- 
y the same: The assumption that evidence of prior sexual history with 
и pait has a prejudicial effect on the outcome of the trial. Jurors will 
fhe c nya to give such testimony more weight than it deserves, or else 
vd will be misled by the bias inherent in such evidence and decide the 
Bonon the basis of their disapproval of the victim's previous sexual 
еа The Moderate Reforms’ method of compensating for the as- 
sexa oom effect is to place constraints on the admissibility of prior 
that its Istory by prohibiting its admissibility, unless a judge determines 
sion of probativeness outweighs its prejudicial effect. This limited admis- 
only sexual history is justified on either one of two grounds: 1) the 
which idence which will be admitted under these statutes 1s evidence 
tenan une will be able to evaluate properly; or 2) whatever prejudice 
evidens must be tolerated, because of the greater probativeness of the 
fae a sible by this standard. р 
about m Reforms which make, however, the same general assumptions 
terms a effect of prior sexual history evidence, go further in 
Sively pi € weight that they give to the factor of prejudice. They conclu- 
Can be ee that no evidence of prior sexual conduct with third parties 
oy зан nated properly by a jury. Its relevance and probativeness to 
exclusion 91 consent is so attenuated, in all cases, to justify a blanket 
Tape defe, Rather than balancing the interests of the rape victim and the 
eforme sant as the Moderate Reforms attempt to do, the Radical 
defendant = the inequity of the Common Law from the victim to the 
rior a" ome legal scholars have in fact argued that the total exclusion 
Certain Xual history evidence under the Radical Reform statutes may, 
© proc circumstances, unconstitutionally infringe a rape defendant's 
Her, ess right to mount a defense to the charges against him (cf. 
Man, 1977), 


В 
In 


PRIO 
A R SEXUAL HISTORY AS A FORM OF EVIDENCE 
5 note 


atego 3 
Will be 


d previously, central to the assumption underlying both reform 
©5 is the notion that, as a form of evidence, prior sexual history 
regarded by jurors as informative about a victim’s character and 
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that such information will be over-weighted and represent a source of bias 
in the juror decision process. A number of studies in social psychology 
and law suggest indeed that evidence which evokes character may influ- 
ence jurors (cf. Stephan, 1975). Evidence of "good" character or "bad" 
character, as conveyed by manipulating personal characteristics, such as 
perceived respectability of the victim or the defendant, has been shown to 
influence the fact-finding process in hypothetical rape cases (e.g., 
Feldman-Summers and Lindner, 1976: Frederick and Luginbuhl, 1976; 
Jones and Aronson, 1973). Evidence of prior criminal conviction, for 


that such evidence should only be used to evaluate the credibility of the 
1972; Hans and Doob, 1976; Kalven 
on, 1969). On the basis of a hypotheti- 
Kirshenbaum (1975) showed that when 
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as most informative and convincing about character. McCormick (1972), 
for example, notes the greater " pungency and persuasiveness”’ of specific 
acts testimony. Other legal scholars, however, have also argued that 
Specific acts testimony "possesses the greatest capacity to arouse prej- 
udice, to confuse, to surprise, and to consume time" (Rule 405, Advisory 
Committee Note, Federal Rules of Evidence for U.S. Courts and Magis- 
trates, p. 29). Specific acts are too easy to fabricate or misconstrue and 
are difficult to verify or rebut, according to this view. There is concern, 
therefore, that jurors could lose sight of the evidentiary issues before 
them and instead be swayed by issues of character raised by the specific 
acts. Consequently, the Federal Rules of Evidence carefully restrict the 
admissibility of specific acts testimony, in order to minimize any poten- 
tially confusing or prejudicial considerations which might arise as a result 
of introducing such evidence. 

In a recent experiment, Borgida (1976) tested this legal assumption 
about the potentially prejudicial impact of specific acts character tes- 
timony in relation to general reputation testimony. To the extent that 
Jurors’ intuitive assessments of character affect the fact-finding process, it 
was expected that specific acts testimony—as specific, anecdotal 
information—would be more suggestive of a person’s character than gen- 
eral reputation testimony and would therefore have more influence on 
Juror verdicts, Undergraduate subjects served as non-deliberating jurors 
for a videotaped enactment of an automobile negligence trial. As part of 
the trial, Subjects were shown character testimony on behalf of the plain- 
Uff in the case. All character testimony was substantially pro-plaintiff and 
favorably commented upon the plaintiff's ‘‘cautiousness’’ which, in an 
auto negligence case, presumably is the central character trait in issue. 
Contro] Subjects were not exposed to character evidence. Character tes- 
"mony was presented either in terms of specific acts of conduct or in 
terms of general reputation. Cross-cutting the type of character evidence, 
Subjects either received a low or a high amount of character evidence. 
Orgida (1976) found that an in vivo presentation of a high amount of 
Specific acts testimony, as opposed to a low amount, had a damaging 

€ct on individually rendered negligence verdicts. In order to clarify this 
я €ct, which resulted from increasing the amount of specific acts tes- 

ony, an analysis of subjects’ open-ended personality sketches of the 
Plaintir Was conducted. It generally was expected that a cautious charac- 
terization of the plaintiff would be correlated positively with pro-plaintiff 
Verdicts; this was, in fact, the case (r = .35, p < .01). Hence, subjects who 
Tegarded the Plaintiff as a cautious, prudent person tended to render ver- 

1915 Which were more favorable to the plaintiff. Thus, research in social 
Psychology and law tends to support the notion that evidence suggestive 
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of a person's character may have prejudicial effects on juror and possibly 
jury verdicts (very few studies have, however, directly explored the latter 
possibility). Thus, an exploratory investigation was conducted to specifi- 
cally test the generality of this finding and assess the impact of admitting 
prior sexual history evidence in rape cases. 


TESTING THE VALIDITY OF THE RAPE REFORMS 


A number of more specific questions about the recent reforms in eviden- 
tiary rules governing the admission of prior sexual history evidence can 
now be raised. With regard to the Moderate Reforms, for example. 1) 
does the admission of "sanitized" evidence increase the likelihood of 
conviction? and 2) how valid is the assumption that jurors, either on an 
individual basis or in the context of simulated jury deliberations, can 
properly (i.e., without prejudice) utilize such evidence? With regard to the 
Radical Reforms, 1) will such reforms obtain a higher conviction rate than 
the more Moderate Reforms, because no evidence of the victim’s prior 
sexual history whatsoever is admissible? 2) do the Radical Reforms 
exclude evidence which is relevant and which could be assessed in 4 
non-prejudicial manner by jurors? More generally, do both the Radical 
and the Moderate Reforms eliminate or reduce prejudice which the 
reforms assume inhere in the Common Law rules of evidence? And fi- 
nally, to what extent do these different legal criteria (the Common Law Ves 
both reforms) governing the admissibility of prior sexual history interact 
with the varying degrees of implied victim consent, which characterize 
different rape cases? 

This latter issue is particularly important in light of the substantive 
centrality of consent in the law of rape. Research on mock juror judg- 
ments in rape cases also suggests that implied consent is an important, 
though neglected variable (cf. Scroggs, 1976). Kalven and Zeisel (1966) 
found, for example, that jurors were less likely to convict the accuse 
criminal cases where there was some degree of victim precipitation. 
deed, research by Klemmack and Klemmack (1976) on the variables t 
affect whether or not various social situations are defined as rape provi e 
support for the idea that situational scenarios or case fact patterns: irre- 
spective of prior sexual history evidence, may be informative with respect 
to the inference of victim сопѕепі. " A random sample of female respon” 
dents in Tuscaloosa, Alabama was asked to evaluate seven situation? ied 
terms of the extent to which they believed a rape had occurred. According 
to the law of rape, forcible rape had occurred in each situation. The 
ratings revealed that for the three situations where implied consent was 
minimal, at least 75 percent of the respondents were certain that а rape 
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had occurred. In contrast, however, for the two situations where victim 
consent was strongly implied (e.g., the man forces sexual relations after 
the dating couple had been necking, despite the woman's resistance), only 
20 percent were certain that a rape had occurred; situations where implied 
consent was ambiguous were rated midway between the two other clus- 
ters. Thus, it may be the case that fact patterns which convey a high 
Probability of victim precipitation or consent actually increase the likeli- 
hood that jurors will make use of the victim's character, whether or not 
evidence of prior sexual history with third parties is admitted. Inference 
of victim consent may, therefore, be as likely from the case fact pattern as 
from personal characteristics of the victim, such as prior sexual history, 
although the latter inference is more straightforward than the former. The 
assumption here, of course, is that, in the absence of specific information 
about character, situations and contexts per se may be sufficiently infor- 
mative about a person's character and behavior (cf. Price, 1974; Price and 
Bouffard, 1974). 

In order to directly examine the extent to which levels of implied victim 
Consent in a fact pattern might interact with the evidentiary rules of a 
Common Law, Moderate Reform and Radical Reform jurisdiction, the 
author and two of his colleagues, Marilyn Steere and Phyllis Oksner, 
conducted an exploratory study. Over a three-month period, encompass- 
ing a new jury panel every two weeks, questionnaires were administered 
to a total of 180 male and female adult jurors serving their last day of jury 
duty with the Fourth Judicial District Court in Minneapolis. In addition 
to providing Personality and demographic information, each juror read the 
Condensed case facts of a hypothetical rape trial involving a consent 
defense and was asked to render a non-deliberated verdict, as well as to 
Tate the degree of victim consent. 

, Evidence of the victim's prior sexual history and varying degrees of 
Implied victim consent were embedded within the set of case facts pre- 
Sented to each juror on the basis of a 3 x 3 between-subjects design, with 
20 Jurors randomly assigned to each condition. For each juror, the admis- 
sibility of prior sexual history in the rape trial description was governed 
either by evidentiary restrictions under the Common Law exclusionary 
rule (comparatively unlimited admissibility) or the Moderate Reform ex- 
clusionary rule (partial limitation on admissibility), or the Radical Reform 
exclusionary rule (total exclusion of such evidence). Because prior sexual 
‘Story with third parties is inadmissible under the Radical Reform, the 
atter conditions, in effect, also served as no evidence control conditions. 
In addition to a different type of exclusionary rule, each juror either read a 
Саве fact pattern which conveyed a Low Probability of Victim Consent, 
an Ambiguous Probability of Consent, or a High Probability of Consent. 
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Pretest ratings of these case fact patterns by an independent sample of 
subjects corroborated this differential probability of consent.’ Before 
reading the case fact summary, all jurors were instructed as follows: 


We are studying the process by which jurors make decisions. On the following 
pages, you will be presented with a case summary of a rape trial based on the 
actual trial transcript. You will be asked to make a number of judgments, and we 
therefore ask that you read the account carefully. Take as much time as you 
need in order to make your decision. The case summary contains all the essen- 
tial facts of the case as originally presented in trial. Base your decision only on 
the case facts as given. If, for example, there is no mention of a weapon, assume 
that one was not used. In other Words, you are to assume that all the evidence is 
before you as a juror, and you must render what you believe is an appropriate 
judgment. We realize that written summaries of such trials are not the same as 
sitting on the jury during the actual trial. Nevertheless, we ask that you ap- 


proach this task seriously, just as you would, if you had been on the original 
jury. 


The introductory scenario of th 


| i € rape trial case summary presented to 
Jurors in the nine experimental с 


onditions was identical: 


Jurors in the Ambiguous Probability of Consent conditions instead read: 
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Upon finding the purse, he asked her to stay and to have a drink with him. 
Relieved to have found her purse, she accepted his offer. After a drink and 
Some casual conversation, the accusing party explained to him that she had to 
be at work early the next day. She thanked him for the drink and for his 
assistance in finding her purse and then excused herself from the table. As she 
approached her car in the parking lot, she realized that he had followed her out 
of the restaurant. He asked her for a ride home and she agreed. Following his 
directions, she then drove to his apartment building parking lot where, despite 
her attempts to fight him off, he raped her and then drove them back to the 
restaurant where ће left in his own car. 


And jurors in the High Probability of Consent conditions read the follow- 
ing after the introductory scenario: 


Upon finding the purse, he asked her to stay and to have a drink with him. 
Grateful for his help in finding the purse, she accepted his offer. They had 
Several drinks and after a couple of hours, the accusing party explained to him 
that she had to be at work early the next day. She thanked him for the drinks 
and offered him a ride home. He quickly agreed, and they walked out to her car 
in the parking lot. She then asked him to drive her car because she was not sure 
how to Bet to his apartment building from the restaurant. He then drove to his 
apartment building parking lot where despite her attempts to fight him off, he 
Taped her and then persuaded her to drive him back to the restaurant, 
whereupon he left in his own car. 


ee case summary for each juror, regardless of experimental condition, 
due described the medical evidence introduced during the trial and stated 
© consent defense as follows: 


Medical tests taken shortly after the alleged rape and introduced as evidence 
during the trial indicated the presence of semen in her vagina. | 

During the trial, the defendant testified that he did not rape the accusing 
Party, that she appeared to display sexual interest in him while they were in the 
restaurant, and that she agreed to have sex with him in the car. 


Finally, for jurors in the Common Law conditions, the case fact sum- 
mary concluded with the following potentially admissible evidence about 
© victim's prior sexual history with third parties: 


A witness for the defense, who had known the accusing party since college and 

ad the opportunity to learn her reputation for chastity, testified that it was 
Senerally known that the accusing party had sex frequently with many different 
Men, some of whom were strangers, and that once during a college fraternity 
Party, she had sex with several men on the same evening. 
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On the other hand, for jurors in the Moderate Reform conditions, the case 
fact summary concluded with the following potentially admissible evi- 
dence about the victim's prior sexual history with third parties: 


A witness for the defense who had known the accusing party for several years 
and who had the opportunity to learn her reputation for chastity testified that it 
was generally known among her friends and acquaintances that she had 
frequently had sexual relations with men who had picked her up at a Баг.“ 


Jurors in the Radical Reform conditions, consistent with the total exclu- 


sionary rule pertaining to prior sexual history with third parties, did not 
receive such evidence. 


We generally expected main effects and a two-way interaction for Type 
of Exclusionary Rule and Pr 


such testi » 8$ was the intent of the Moderate Reforms. 
m imony mày nevertheless increase the likelihood of acquittal. On 
€ other hand, in the Low Probability Consent condition, where the 


php victim T она is lower according to pretest data, the m 
пог sexual history was not e 5 ке ћоо 
of acquittal. Xpected to increase the likel 
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consent should be somewhat, perhaps considerably, attenuated by the 
Moderate Reform rule. 

Verdicts in the Radical Reform conditions, which exclude prior sexual 
history altogether, should reflect victim or defendant bias, depending on 
the degree of implied consent conveyed by the case fact pattern. In the 
Low Probability Consent condition, for example, where victim consent is 
Dot an issue, the greatest likelihood of conviction was expected. Presum- 
ably, jurors will not be able to infer victim consent when there is no prior 
Sexual history evidence available and when the fact pattern itself suggests 
Virtually nothing about the victim's character. In fact, we suspect that 
Prosecutors regard such cases as very strong cases for the complainant 
(i.e., cases which have a high likelihood of resulting in conviction and 
Which should therefore be prosecuted). It may be that the reportedly 
'igher conviction rates for rape cases are partially attributable to the more 
likely Prosecution of this kind of case. In contrast, we suspect that few 
Prosecutors would bother bringing to trial a case which, in our terms, 
Would be classified as a High Probability Consent case adjudicated under 
Common Law evidentiary rules (in fact, such cases are usually screened 
Out by the police before they ever reach a prosecutor). 

__ As shown in Figure 8.1, there was a significant main effect for Probabil- 
z of Consent on certainty of defendant guilt, F(2, 171) = 9.49, p = .001. 
ppa vidual contrasts showed that, as predicted, defendant guilt was more 
kely in the Low Probability Consent conditions compared with the Am- 
aoe Probability Consent conditions [t(118) = —1.83, р < .07], but 
Specially more likely when compared with the High Probability Consent 
conditions [t(118) = —4.53, p < .0001].'* For this dependent measure 
DRE Was, however, only a trend effect for type of Exclusionary Rule 
ane 171) = 1.67, p = .19, ns]. As is apparent from Figure 8.1, there was 
on teraction between Type of Exclusionary Rule and Probability of 
Sent, 

ti ss 8.2 shows a somewhat similar pattern of results for jurors' cer- 
"d ratings of perceived victim consent. As with certainty of defendant 
сьне there was а significant main effect for Probability of Consent on 
patt, nty of Perceived victim consent [F(2, 171) = 3.40, p = .04]. The 
ern of individual contrasts was the same as for certainty of guilt. 
imo os also a significant main effect for Type of Exclusionary Rule 
a ot 71) = 8.79, р = .001], and, as expected, jurors were more certain 
fbr Victim consent in the Common Law conditions than in the Radical 
нена conditions [t(118) = —2.39, p « .02]. Interestingly, jurors per- 
the Сб 85 much victim consent in the Moderate Reform conditions as in 
tion CS age Law conditions [t(118) — 1, ns]; again, there was no interac- 

Ween Type of Exclusionary Rule and Probability of Consent. 
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Figure 84. Mean juror verdicts as a function of type of exclusionary rule and 
probability of consent. 


The impact of the га 
however, perhaps best 
dichotomous juror verdic 


pe reforms on the likelihood of conviction 15 
understood in terms of the distribution of 
ts displayed in Table 8.2. The overall distribu- 
t icts, as a function of Type of Exclusionary Rule 
and Probability of Consent, was highly significant [x{8) = 26.67, P = 
-0008]. Although this relationship was obtained for male jurors [xX8) = 
22.08, p = .005], it was not Significant for female jurors [Х48) = 11.81, P ^ 
16, ns]. More important, however, across levels of Probability of Соп" 
sent, the distribution of juror verdicts for Type of Exclusionary Rule 
varied significantly [x42) = 6.67, p = .04]. Whereas the proportion O 
guilty verdicts was 33 per 


ae cent for both Common Law and Moderate Re 
form conditions, the Proportion of guilt 


Я у verdicts increased to 53 percent 
under the Radical Reform exclusionar 


y rule. 15 
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Thus it appears to be the case that with a Radical Reform rule, which 
completely excludes evidence of the victim's prior sexual history with 
third parties, the likelihood of conviction is increased. It is also the case 
that with a Radical Reform rule, jurors are more likely to feel that they 
would have liked additional evidence in order to make a more informed 
decision. After rendering a verdict, each juror in the present research was 
asked to indicate whether there was "anything else you feel you would 
have liked to know about this case in order to make a better decision 
about it." Open-ended responses were then coded in terms of the fre- 
quency and type of evidentiary request." 

Ps 3x3 analysis of variance on the number of additional requests 

vealed a significant main effect for Type of Exclusionary Rule [F(2, 171) 


Probability of consent 


Not o=o Low 
Guilty a Ambiguous 
O==0 High 


Probably 
Guilty 


Guilty 


Certainty of Defendant Guilt 


Common Moderate Radical 
Law Reform Reform 
i Type of Exclusionary Rule 
Igure А 
eeii juror ratings of perceived victim consent as a function of type of 


Y rule and probability of consent. 


188 /Approaches to Improving the Legal Process and System 


Table 8.2. Dichotomous juror verdicts as a function of Type of Exclu- 
sionary Rule and Probability of Consent.? 


[ Common Law Moderate Reform Radical Reform 
Guilty Not Guilty | Guilty Not Guilty | Guilty Not Guilty 
Low 
Probability of 9 11 12 8 13 7 
Consent 
Ambiguous 
Probability of 8 12 4 16 13 7 
Consent 
High 
Probability of 3 17 4 16 6 14 
Consent 


*x?(8) = 26.67, p = .0008 


Note. There are eight de; 


grees of freedom because the x? analysis was performed on the distribution of 
guilty/not guilty verdicts 


across the nine experimental conditions. 


= 7.64, p < .001]. Of the total nu 
made in the Common Law conditi 
conditions, and 43 percent in th 


mber of such requests, 24 percent were 
ons, 33 percent in the Moderate Reform 


е Radical Reform conditions. Of those 
jurors who did not Tequest additional evidence, almost twice as many 
were in the Common Law conditions (47 percent) as in the Radical Re- 
form conditions (26 percent); in other words, jurors in the Common Law 
conditions were more likely to feel that the evidence presented in the case 
was sufficient. 
The question remains, however, as to whether jurors were more likely 
to request certain kinds of evidence, particularly in the Radical Reform 
onditions. Do jurors, for example, disproportionately request evidence 
of the victim's prior sexual history which was excluded under the Radical 


Reform rule? First, it should be noted that the most frequent request for 


a written fact summary. 
The next most fre 


quent request for additional evidence was indeed for 
character and prior 


Sexual history information. Interestingly, regardless 
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of the Type of Exclusionary Rule, jurors more frequently requested such 
evidence about the defendant than about the victim. As might be ex- 
pected, this was especially the case in the Common Law conditions, 
where jurors were much more likely to request further information about 
the defendant's prior sexual history (21 percent) than about the victim's 
Prior sexual history (2 percent). In the Common Law conditions jurors 
were, of course, already quite well-informed about the victim's prior sex- 
ual history. Jurors may have felt compelled to request comparable infor- 
mation about the defendant, in order to somehow correct for this eviden- 
tiary imbalance. In both the Moderate Reform and Radical Reform condi- 
tions, however, juror requests for evidence of the victim's prior sexual 
history and character were five times more frequent than in the Common 
Law conditions! Thus, not only do jurors in the Radical Reform condi- 
tions generally make more requests for additional evidence, but, as the 
reformist position assumes, they specifically tend to request evidence of 
the victim's prior sexual history which has been denied them under the 
Radical Reform rule and, to a lesser extent, under the Moderate Reform 
tule. In contrast, jurors in the Common Law conditions generally make 
fewer requests for additional evidence and specifically do not request 
evidence of the victim's prior sexual history, probably because such evi- 
dence is so readily available to them. 

As shown in Table 8.2, the distribution of dichotomous verdicts is influ- 
enced by Probability of Consent, in addition to the Type of Exclusionary 
Rule. Across Type of Exclusionary Rule, for example, the distribution of 
Verdicts for Probability of Consent varied significantly [Х42) = 15.42, p = 
-0004]. As predicted, the proportion of guilty verdicts decreased linearly 
from the Low Probability Consent conditions (57 percent) to the High 
Probability Consent conditions (22 percent). This trend was the same for 
male and female jurors; in fact, the correlation between juror certainty of 
а guilty verdict and perceived consent was —.72, p = .001.!5 Furthermore, 
it may be seen from Table 8.2 that, as predicted, the lowest conviction 
rate (15 percent) was obtained under the Common Law when the case fact 
Pattern conveyed High Probability Consent, and it may also be seen that 
Under the Radical Reform law, the lowest conviction rate (30 percent) 
occurred when the case fact pattern implied High Probability Consent. 

Р In light of the central importance of perceived consent in rape cases, the 
distribution of dichotomous perceived consent judgments was also 
examined. Table 8.3 shows that this distribution was indeed significant 
DX) = 24.11, p = .002], though an analysis for sex differences revealed 
F4 the relationship is obtained only for male jurors DxX8) = 16.89, p = 
di . This sex difference is clarified upon further partitioning of the overall 

‘Stribution. Whereas male jurors inferred victim consent regardless of 
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the Type of Exclusionary Rule that was operative [ХХ2) = 2.07, ns], 
female jurors were much less likely to infer victim consent, especially 
under the Radical Reform rule [y{2) = 5.59, p = .06].!? That males аге 
more likely to infer victim consent has also been found in research on the 
Social perception of rape victims (e.g., Calhoun, Selby, and Warring, 
1976; Cann, Calhoun, and Selby, 1977: Selby, Calhoun, and Brock, 1977). 
The present research, however, : 
case for male jurors, regardless of the Type of Exclusionary Rule in- 
volved. More importantly, 
displayed in Table 8.3 gene 


.003]. 
the importance of perceived consent was further supported by 


multiple regression analysis (Nie, 


1973, 1975) and a modified version of 
Cronbach's Alpha — 


Scale was included in 
strongly in a just world 


the Rape Belief Scale (Burt, 1978), 
-71 and .55, respectively. Briefly, the Just World 

order to examine whether a juror who believed 
would attribute more blame to a rape victim (i.e.. 


Table 8.3. Dichotomous 


perceived consent judgments as a function 
of Type of Exclusio 


nary Rule and Probability of Consent.? 


ЈЕ Common Law | Moderate Reform Radical Reform 
Lo Consent Non-Consent Consent Non-Consent | Consent Non-Consent 
w 
Probability of | 10 10 13 7 6 18 
Consent 
Ambiguous 
Probability of | 13 7 16 4 9 П 
Consent 
High 
Probability of | 18 2 14 6 15 5 
Consent — 


?x'(8) = 24.11, p = .002 


Note. There are ei 


сопзеп поп-сопзеп! judgments across 


ight degrees of freed, 


om because the x 
the nine experime: 


ntal conditions. 


Be a f 
analysis was performed on the distribution 0! 
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the victim somehow deserved her fate) and would therefore be more likely 
to render an acquittal verdict. The Rape Belief Scale was included in 
Order to examine whether a juror whose belief system incorporated a high 
number of stereotypical beliefs about rape and sexual assault would be 
more acquittal prone. The results of the multiple regression analysis were 
rather striking: The R? for perceived consent was .51 [F(1, 167) — 172.90, 
P < .0001]. Neither of the personality measures nor any of the demo- 


graphic variables increased the prediction equation's R? by even | per- 
cent! 


CONCLUSIONS 


Doob (1976) recently articulated two approaches to psychological 
research on evidentiary questions in legal contexts. The first approach 
involves research on a question of interest to the psychologist, which may 
or may not be of interest to the legal community. The major drawback of 
this approach is that the researcher most likely does not consider the law 
of evidence in the original formulation of the problem, thereby limiting the 
applicability of the findings that are obtained. The second approach to 
evidentiary questions does, however, consider the law and examines the 
Psycholegal assumptions underlying that law. ‘The law of evidence and 
the courts that interpret it, make a lot of assumptions about the way in 
Which a judge or jury will use evidence. The psychologist can try to find 
Sut whether these assumptions are reasonable” (Doob, 1976, p. 137). The 
advantage to this approach is that the evidentiary question is initially 
framed So that the results are more directly applicable to the legal system. 
ti € analysis of psycholegal assumptions underlying the recent eviden- 
lary reforms in rape laws presented in this chapter is clearly in line with 
90b’s (1976) second approach to evidentiary questions. Both categories 
reform statutes assume, for example, that third party evidence of the 
" Чт” prior sexual history will have a prejudicial effect on the outcome 
а гаре trial. In particular, it is assumed that jurors are overly influenced 
Oy such evidence, in that they will be more prone to base their verdicts on 
theements about the victim’s previous sexual conduct with persons other 
сиј the defendant, rather than on judgments about the facts of the par- 
cre case. Results from the exploratory study reported in this pud 

E. Suggest that only the Radical Reform exclusionary rule (whic 
en Y excludes third party prior sexual history evidence when consent is 
ine Seems to reduce this prejudice. Relative to a Common vo 
nerd Only the Radical Reform rule increased the proportion of guilty 
‘cts in a case where forcible rape indeed occurred. The Moderate 


Vic 
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Reform rule, in contrast, had no more impact on the conviction rate than 
the Common Law exclusionary rule. 

Similarly, the Radical Reform rule was most effective in reducing po- 
tentially prejudicial inferences about implied victim consent, although 
jurors in the Radical Reform conditions indicated that they would have 
liked more explicit evidence about the victim's prior sexual history and 
character. In contrast, jurors in the Moderate Reform conditions per- 
ceived as much victim consent as jurors in the Common Law conditions. 
That the Radical Reform rule Seems to curtail the perception of victim 


that victim precipitation (cf. Feild, 1978) or perceived consent is the most 
reliable predictor of juror verdict. 


There are nevertheless several evidentiary questions raised by the 


reforms that are unresolved by the data reported in this chapter. It would 
be difficult to arg 


ata clarify the impact of different 


ere attributable to prejudicial utili- 
ce. Related to this question is, of 
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Strated that some of the excluded evidence could have been evaluated 
Properly by jurors, then the argument could be made that the Moderate 
Reforms should be adopted in order to protect both the rape victim and 
the constitutional rights of the defendant. 
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imi n. 
prosecutions, when it is offered to show that the person acted similarly on beet ie? penu 
Such evidence is only admitted when it shows habitual, as opposed to ee me пе 
behavior, or where it reveals some peculiarity or characteristic which ties the р 
И teen is likely to be considered material to a fact in issue (other Бреша 
may refer to the complainant's sexual relations Sith another person on the day o 

w source of semen, pregnancy, or disease. А por ates A 
њи the latter category state a general exclusion of evidence of the M dae 
sexual history and then list exceptions, such as past sexual conduct with the E 3 ОВЕ 
show the source of semen, pregnancy, or disease. If the list of. exceptions does m Mii 
admission for the purpose of showing consent, the statute is classified in the Radica 
[ow and Zeisel, in their classic book on The American Jury (1966), attribute ihe зы 
judge-jury disagreement in the verdict in rape trials to the inability of jurors to avoi 

itfall. | 

Пт is а good example of this point. A Louis Harris survey of a national а 
1,536 adult respondents recently reported that 79 percent of those polled believe tha purto 
woman who hitchhikes alone can expect to run the risk of having a man driving a car Piz 
have sex with her or even rape her" (Minneapolis Star, October 24, 1977, p. 8b). imp 
of Appeal in California apparently shares this pe" Es 
and not a ride in mind. Although Compton an! ies 
tory wording, they overturned the 1977 rape con ба 
hich strongly suggested that a woman who rS 

£ to be raped (Washington Star, November 10, ds 
"The modal juror in the sample was a white (77.2 percent), married (54.4 percent), relative 


ith 
Young (39.5 percent of the jurors were less than thirty years old), high school panum ro 
some college (33.3 Percent), whose yearly income from a non-professional occupatio: 
between $15,000 and $19,999, 
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t as conveying high Probability victim consent and was 
sociated with a greater likelihood of i 
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"I need more information"); pen i 
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Em s defendant (e.g.. intoxication, threats, conversation); relationship between victim 
tsi etendant prior to the occasion in question: character of defendant and his prior sexual 
Ory; character of victim and her prior sexual history. Intercoder reliability, based on 
е agreement between two coders, was 87 percent. | 
átidefend e argued that this zero order correlation between perceived consent and certainty 
aes a guilt was artifactually inflated by the relationship between Probability of Con- 
MANOVA dependent variable and perceived consent as a dependent measure. A 
РЫК ( ae et al, 1975) was therefore conducted in order to control for the effects of 
Селат A Consent. The average within cell correlation between perceived consent and 
WIL ap ro E guilt was nevertheless substantive (r = -.68) 
iiias = at male jurors are much more willing to infer victim consent when the case 
55 ен F igh Probability fact pattern. For males, the inference of consent increases from 
Prose in the Low Probability of Consent conditions to a striking 93 percent in the High 
enm y of Consent. conditions [Х42) = 11.48, р = .003]; for female jurors, this trend is 
even significant [XX2) = 3.55, р = .17, ns]. 


9 


Neighborhood Justice 
Centers as Mechanisms 
for Dispute Resolution 


Daniel McGillis 


. 1 т 
gal scholars, Sander (1976) noted that in исте 
ing dispute Processing, adjudication is "the one process that so ins of 
tively comes to the legal mind that I suspect if we asked a random group 


Psychology and point out that, ‘without diminishing the value of ішу 
research, we contend that social Psychology ought to address itself a 
other issues as well” (p, 472), Similarly, Tapp (1976) has highlighted t i 
prevalence of jury research in her review of research on law and pae 
ogy in the Annual Review of Psychology. Tapp notes, “Ато st 

i Social behavior perhaps the oldest, be 
has been in jury research” (p. 388). 
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The stress upon the courts in psychological research on dispute pro- 
cessing is understandable. The United States is known for its heavy 
reliance upon the courts, and Johnson, et al. (1977) estimate that approx- 
imately 5,000 new civil cases are initiated each year for every 100,000 
Americans, in comparison to such rates as 307 per 100,000 population in 
Norway and 493 per 100,000 population in Finland (see Sarat and 
Grossman, 1975). Despite the prevalence of court actions, the vast bulk of 
disputes in the United States are processed more informally through such 
Means as negotiation, conciliation, and mediation (Galanter, 1974). These 
Processes are employed by citizens to settle disputes in the course of 
everyday life, and, more recently, governmental and private agencies 

ave developed projects which provide services, such as conciliation, 
mediation, and arbitration as alternatives to court processing. This chap- 
m Will provide a discussion of the problems with court case processing. 
review available dispute processing techniques, cite major recommenda- 
tions for new dispute processing forums, describe experimental 
Neighborhood Justice Center projects which process disputes by means 
of such techniques as mediation and arbitration, and suggest potential 
Contributions of psychological research to the development of dispute 
Tesolution mechanisms. 


CURRENT PROBLEMS IN AMERICAN COURT CASE PROCESSING 


ont fray U.S. reliance on the courts for the resolution of ар an 
tage difficulties experienced by the courts in handling their књ 
Tole oads has resulted in an extensive reexamination of the ариз 
Екы the courts in dispute processing. The courts poblans а - 
Sven are strongly evidenced in the extreme delays мна “he 
Cas Ssing of both criminal and civil cases. For example, personal injury 
jc обед take over four years to process in such cities as Boston, 
an 1280, New York (the Bronx) and Philadelphia (Johnson et al. 1977), 
{Лапу criminal cases also require extended periods of time. - 
Probi Sions of court problems in dispute processing typically s 
Courts. 4 of delay, such as those cited above; 2) limited access ieu 
attendi due to the high costs resulting from legal fees, lost ird Fw 
Missal re Court sessions, court fees, etc.: 3) inefficiency due to high E. 
missed e (e.g., over 40% of cases involving felony не я 
Costs t in the New York courts in 1971). This inefficiency resu i T o 
tions be Society for the partial processing of cases, and 4) toxics cd 
Sively 1 the use of adjudication. Fuller (1963, 1971) has acit pe oid 
ааа. Тапу cases are simply not suited to the decision mal + - 
Solved ‘Cation. Adjudication is best suited for issues which can à 
by а Yes-no or more-less decision. Many conflicts do not conve 
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niently array themselves on such dimensions but are rather "*polycen- 
tric”, i.e., many centered; for example, a long-standing dispute between 
two neighbors might involve a very large number of real and imagined 
offenses committed by both parties. A current offense can only be un- 
derstood in light of the prior relationships of the disputants, and forms of 
dispute processing, such as mediation and arbitration, lend themselves to 
the exploration of these relationships, and the development of a settle- 
ment which takes the reciprocal nature of the dispute into account. The 
winner-takes-all approach, or adjudication, is not well suited for such 
compromise settlements. 

A recent study of criminal court processing in New York by the Vera 
Institute of Justice entitled Felony Arrests: Their Prosecution and Dispo- 


sition in New York City's Courts highlights how many of these problems 
interact in the criminal courts. The authors point out: 


Because our society has not found adequate alternatives to arrest and adjudica- 


Sources caused by an excessive number O 
$ weakens the ability of the criminal justice system 10 
deal quickly and decisively with the "real" felons, who may be getting lost in 
the shuffle. The risk that they will be returned to the street increases, as does ee 
danger to law-abiding citizens on whom they prey. (Vera Institute, 1977, p. ХУ: 


The Vera research 
crimes against the 
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tending the proposals of the National Conference on the Causes of Popu- 
lar Dissatisfaction with the Administration of Justice (the Pound Confer- 
ence), which was co-sponsored by the ABA, the Judicial Conference of 
the United States, and the Conference of Chief Justices. Among the issues 
being promoted by the ABA are the development of neighborhood justice 
centers, revitalization of small claims courts, and the increased use of 
compulsory arbitration in the processing of disputes. The House Judiciary 
Subcommittee on Courts, Civil Liberties and the Administration of Jus- 
tice chaired by Robert Kastenmeier has recently held hearings to explore 
new proposals for the courts. Senator Edward M. Kennedy has submitted 
legislation (S.957) to provide 18 million dollars per year for research and 
the development of alternative dispute resolution projects. The U.S. 
Department of Justice has developed an Office for Improvements in the 
Administration of Justice which has as its mandate the development of 
new alternative procedures to court processing, as well as the improve- 
ment of current mechanisms, and the National Institute of Law Enforce- 
ment and Criminal Justice has funded several recent research studies on 
alternative dispute resolution mechanisms. 

Chief Justice Burger has aptly summarized the spirit of the current 
reappraisal of the courts in noting, ‘‘It is time, therefore, to ask ourselves 
Whether the tools of procedure, the methods of judicial process that 
developed slowly through the evolution of common law, and were fitted to 
" Tural, agrarian society, are entirely suited, without change, to the 

9mplex, modern society of the late 20th and the 21st centuries. 


OVERVIEW OF AVAILABLE DISPUTE PROCESSING TECHNIQUES 


Societies tend to differ in their patterns of use of various dispute process- 
of qe chanisms, Some societies rely heavily upon the formal пренета 
eg > While others strongly prefer informally negotiated ica 
e аа of disputes. Despite differences 1n saca ims 
Citiz 'spute processing mechanisms, virtually all societies provi e 
ens with a range of options for action when confronted with a dispute. 
og presents a summary of the range of U.S. dispute сенен 
gö anisms. The options are divided into three primary categories: a e 
aco includes unilateral actions on the part of a single be pe E з 
Nate lon, active avoidance of the other disputant, and sere tee о zur 
dy ння perceived deficit caused by the dispute; category incluc 
i adic Options involving contacts between the disputing parties. Coercion 


i 
S one form of dyadic option and has been defined by Koch, Sodergren, 
and Cai 


mpbell (1976) as the threat or use of force whereby **one principal 
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Table 9.1. Dispute processing options. 


1. Unilateral Actions on the Part of a Disputant 
A. Inaction 
B. Active Avoidance (move, terminate relationship, etc.) 
C. Self-Help 


~ 


- Dyadic Options— Contacts Between the Disputing Parties 
A. Coercion (threats and use of force) 
B. Negotiation 


3. Third Party Resolution Techniques 
A. Conciliation (bringing parties together for negotiation) 
B. Mediation (structured communication, recommendations) 
C. Arbitration 
D. Fact-Finding 
E. Administrative Procedures 
F. Adjudication 


imposes the outcome of a dispute and alone determines his concession, if 
any, to the opponent." Koch, et al. (1976) have discussed a number of 


in turn provokes a counter threat. This property of coercion makes it a 
particularly risky Strategy, sowing the seeds of even greater disputes in 


issue to one another and, if possible, develop a settlement to the dispute 
that is satisfactory to both parties. Compromises are the essence of 


mutual dependence (e.g., husband-wife, purchaser-supplier, landlord- 


ship." Relationships among more independent entities (e.g., businesses in 
a given industry, casual acquaintances 


ment of sanction systems operated by third parties because ‘‘the parties 
have little capacity to sanction the deviant directly." Negotiated settle- 


earlier. 
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Category 3 includes the various third party intervention techniques. 
Conciliation involves a very limited role for the third party, whereby the 
party simply attempts to encourage negotiation among the disputing par- 
ties. This encouragement can involve the conciliator serving, for example, 
as a go-between" in communications among the parties and providing а 
place for the negotiations to take place. Conciliation in its pure form is 
likely to be relatively rare, because conciliators are often likely to be 
asked for advice on settlement of the dispute or to offer advice spontane- 
ously, This form of active assistance in structuring the communication or 
offering recommended settlements results in the conciliator becoming a 
mediator, Because of the close gradation between conciliation and media- 
tion, many scholars (e.g., Sander, 1976; Galanter, 1975) have chosen to 
treat conciliation and mediation as roughly interchangeable tactics. The 
two processes are discussed separately here, because it is likely that at 
least in close-knit groups (families, clubs, etc.), a substantial amount of 
pure conciliation still occurs. An individual who is close to both parties in 
thie: dispute may not wish to risk alienating either party by becoming 
actively involved in the dispute and yet may work hard to ensure that 
negotiations occur. This facilitative role provides an interesting inter- 
mediate conflict resolution tactic between negotiation and mediation. 

Mediation involves the active participation of the third party In the 
Processing of a dispute. This participation can range from minor involve- 
ment, where an individual who is essentially a conciliator offers some 
advice to the disputants regarding a possible resolution, to highly struc- 
tured interaction with the disputants. Some organizations which attempt 
to mediate disputes adhere to detailed procedures, whereby the two par- 
ties meet together and discuss their perceptions in turn, then leave the 
room while the mediators formulate a plan for further mediation, then 
return to the room separately to discuss the issues in individual caucuses 
and finally meet together again, hopefully to achieve a resolution of the 
matter at hand. By definition, mediators do not have the power to compel 
à resolution but must rely upon the mutual agreement of the dispan: 

umerous projects have been developed across the country to prov! 1 
Mediational services to disputants. Some of these projects serve a broa 
Spectrum of the population and mediate a wide range of matters; а 
Serve a similar range of people but limit themselves to highly E 
disputes (consumer projects, warranty programs); still others provi > 
Services to a limited spectrum of the population but on à wide р е. 
Matters (e.g., Chinese and Jewish community mediation boar pb 
Some projects serve both a small group of people and deal with only a 

Imited range of issues (e.g., institutional grievance programs). У 

In contrast to mediation, arbitration involves а third party decision 
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and either request or compel civil disputants with claims within a given 


range to submit their disputes to arbitration. Many consumer projects 
employ arbitration as a last resort pr 
being voluntary for th 


gement disputes or as part of contractual 
agreements between business firms. 


are dispute Processing techniques which s 
al functioning and yet fall short of the fu 
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dress adjudicati А 

та ~ of a dispute. These processes range from settlement 
process, to ce ny imi н and yet closely oriented to the court 
bargaining), to the es in ormally conducted by court officials (e.g., plea 
offenses, ER E era forms of administrative processing of simple 
attempted ‘tor alter st c violations. In addition, some recent reforms have 
either алба е i mie procedures in some areas by 
ing adjudication ries or adjudication (e.g., decriminalization) or mak- 

u à 
n M a judge in a court of law is our most formal 
Sesses the нан mechanism: The judge represents the state and pos- 
andl Drocelares nn ar associated with such a position. Elaborate rules 
ава fkestaer in orn | limit the types of information presented in court 
discussed earlie Ich information is presented. Many of the processes 
finder cae ecd errs to formal adjudication; for example, a fact- 
coercive power "ple a fashion similar to an adjudicator but will lack 
coercive power but t orce his recommended settlement. An arbitrator has 
fik a govemment I differs from a judicial adjudicator in that he is 
arbitrators. uses i aried employee, often sits on a panel of two or more 
and may em eae informal procedures, rules of evidence, etc., 
mediate a ене etail on the underlying relationship and attempt to 
atrial de novo, if EN Arbitrator's decisions may typically be appealed for 
is often velana e arbitration is compulsory. Participation in arbitration 
contract is amis either at the time of the dispute or by consent, when а 
adjudicate dis = y developed. Numerous courts in the United States 
criminal mm + including the panoply of lower, upper, and appellate 
Specialized į 5, the various civil courts, juvenile courts, and courts with 
jurisdictions, such as landlord-tenant courts. 


MAJO 
РЕДОВ RECOMMENDATIONS FOR NEW DISPUTE 
ESSING FORUMS 


Give x 
heed deen апау of potential dispute processing mechanisms re- 
tions Gf techni it is necessary to consider which techniques, or combina- 
ecent pro iques, might best serve the needs of individual communities. 
minor n aes have suggested widely differing forums for processing 
Vices reco nd criminal disputes. These proposals differ both in the ser- 
appropri mmended and the degree of coercion of disputants considered 
ate. Danzig (1973) has proposed an essentially non-coercive 


Orum: E; 
(Wien (1975) recommends a highly coercive forum; and Sander 
as suggested the development of programs using a variety of 
f disputants. Each of 


techni 
i : "Pu B р 
ques intermediate in their level of coercion 0 

and further refinements recom- 


thes 
€ proposals will be reviewed briefly, 
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mended by the Pound Conference Task Force and the U.S. Department of 
Justice will be noted. 


Minimal Coercion of Disputants—Danzig's Community Moots 


Danzig (1973) has recommended the decentralization of dispute process- 
ing through the development of "community moots.” These programs 
would be similar in many respects to the ‘‘tribal moots’? common in 
Liberia and would stress the mediation and conciliation of disputes in 
informal settings. Danzig (1973) feels that many types of cases would be 
appropriate for this form of processing, including "family disputes, some 
marital issues (e.g., paternity, support, separation), juvenile delinquency, 
landlord-tenant relations, small torts and breaches of contract involving 
only community members, and misdemeanors affecting only community 
members.”’ Danzig notes that many criminal cases are dismissed because 


courts, legal aid, or similar institutions.” Community moots could reduce 


or eliminate these difficulties with traditional criminal and civil case pro- 
cesses. 


agencies, the police 


nient to the disputing parties (e.g., at the home of a disputant, if both 
parties agree to the location). 
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and the discussion of the case at hand might serve to reduce tensions 
generally in the community rather than to increase them, as often occurs 
in court cases. Felstiner (1974) has criticized the notion of community 
moots as being virtually unworkable in a complex, atomistic society such 
as ours, and Danzig and Lowy (1975) have provided an interesting rejoin- 
der to Felstiner's criticism. The newly developing San Francisco Com- 
munity Board Program is similar, in many respects, to Danzig's commu- 
nity moot concept. 


High Coercion of Disputants—Fisher’s Community Courts 


In contrast to Danzig’s non-coercive model for a neighborhood justice 
Program, Fisher (1975) recommends that ‘‘community courts" be pro- 
vided by the legislature with exclusive jurisdiction over certain minor 
disputes and have the authority to impose sanctions when necessary. 
Fisher (1975) notes that Danzig’s proposal for conciliation is admirable 
but unlikely to work unless the project has the credibility that comes with 
Coercive power. A community court could function in relatively small 
communities, such as an apartment complex, and be composed of three to 
five community members elected periodically. Lawyers would be 
excluded from participating as judges because of their potential undue 
influence on the other judges on the panel. The elected judges would be 
required to “undergo minimal formal training’ and could have an attor- 
an as an advisor when legal questions arose. Sanctions which might be 
available to a community court could range from demands for restitution 
On the part of the guilty part, to ‘‘deprivations from enjoyment of certain 
community property,” such as recreational facilities, to eviction from the 
community. The formal courts would be employed as the enforcement 
apparatus when necessary. Fisher stresses that the hearings should be 
Open to the public and scheduled at convenient times. Disputants would 
be Permitted'the right of appeal to the formal courts, if abuses of due 
Process were perceived by a disputant. In support of his proposal, Fisher 


(1975) cites the successful operations of various university, labor union, 


and prison disciplinary mechanisms, as well as various socialist programs, 
Such as Soviet Comrades’ Courts. 

Little imagination is required to envision і 
Teadily declining into the legendary forums often associated with Austra- 
lian marsupials. Narrow community groups might find themselves quite 
Capable of unfairly sanctioning individuals who deviate from them, and 
‘he Tecourse to court appeal for abuses by the community court might be 
available only in theory to poor, uninformed members of the community. 
Fisher's extrapolation from the highly limited settings of university and 


Fisher' s community courts 
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prison projects to the general society seem very strained, and the vast 
differences between the various socialist societies and American law and 
Society make the socialist examples equally uncompelling. 


An Intermediate Approach—Sander's Dispute Resolution Centers 


Sander (1976) has recommended the development of programs which 
would include a range of dispute processing mechanisms. These Dispute 
Resolution Centers would be operated by the government and would 
screen cases into various processes or Sequences of processes, including 
mediation, arbitration, and fact-finding. If necessary, cases would be re- 
ferred to the courts for adjudication. 

The dispute resolution centers would provide an intermediate option 
between the non-coercive community moots recommended by Danzig 
and the highly coercive community courts proposed by Fisher. The medi- 
ation services of the dispute resolution centers would presumably be simi- 
lar to community moots in many respects but would differ in that the 
center would be a government agency with close ties to the courts and 
could also provide binding arbitration when mediation failed. These 
characteristics would be likely to make the dispute resolution center's 
mediation services a more credible option than those provided by the 
community moots. In Sander's model the courts would retain the power 
of adjudication and would not transfer this coercive authority to another 


forum, as in the case of Fisher's community courts. The binding arbitra- 
tion services offered by the dispute resolut 
be voluntary and would 
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Pound Task Force's Neighborhood Justice Centers 


The National Conference on the Causes of Popular Dissatisfaction with 
the Administration of Justice (the Pound Conference) was held in 1976 
under the joint sponsorship of the American Bar Association, the Judicial 
Conference of the United States, and the Conference of Chief Justices. 
President Walsh of the ABA subsequently appointed a Task Force to 
insure that the reforms discussed at the conference would be carefully 
considered. The Task Force was chaired by Griffin Bell and produced 
recommendations in its Report of the Pound Conference Follow-up Task 
Force. 

A central recommendation was for the development of neighborhood 
Justice centers, defined as facilities which would “‘make available a vari- 
ety of methods for processing disputes, including arbitration, mediation, 
referral to small claims courts, and referral to courts of general jurisdic- 
tion." Both civil and criminal matters would be appropriate for such an 
alternative forum. The Task Force did not recommend a unitary model for 
such a forum but stressed the need for the flexible adaptation of such 
Programs to local conditions. The aim of the Task Force recommendation 
Was to ‘‘stimulate experimentation, evaluation, and widespread emulation 
of successful programs." 


Neighborhood Justice Center Program of the Department of Justice 


The U.S. Department of Justice has recently initiated a program to 
develop experimental neighborhood justice centers in three communities 
(Atlanta, Kansas City, and Los Angeles). The program was developed 
Jointly by the National Institute of Law Enforcement and Criminal Jus- 
tice, research arm of the Law Enforcement Assistance Administration, 
and by the newly formed Office for Improvements in the Administration 
of Justice, headed by Assistant Attorney General Daniel Meador. AS 1n. 
the case of the ABA recommendations, the Department of Justice ac- 
knowledges the need for individual communities to tailor programs in line 
With their local needs. The Department has recommended that the pro- 
8rams incorporate both mediation and arbitration, use community mem- 

ers as hearing officers, actively refer disputants to social service mr 
and appropriate courts when necessary, and process both minor civil eam 
Criminal cases, The Department intends to encourage the orange 
development of similar projects by communities across the comi e 
neighborhood justice centers being developed by the Department of Jus- 
tice come closest to being variants of the dispute resolution centers rec- 
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ommended by Sander (1976), in contrast to Danzig’s community moots 
and Fisher’s community courts. 

Neighborhood justice centers can employ any of the non-adjudicatory 
third party dispute resolution techniques outlined in Table 9.1 and dis- 
cussed in the preceding text. These approaches include: conciliation, 
mediation, arbitration, fact-finding, and the informal court oriented pro- 
cessing listed under "administrative procedures," where compromises 
are encouraged in light of impending adversary proceedings. Sander 
(1976) has recommended that the whole panoply of dispute processing 
mechanisms be housed together and that screening staff allocate incoming 
disputants to specific processes or sequences of processes (e.g., media- 
tion followed by arbitration if necessary). This recommendation seems 
sound. Clearly, this type of thorough restructuring of the way in which we 
process disputes cannot be accomplished overnight. The Department of 
Justice’s pilot projects, incorporating mediation and arbitration for the 
processing of disputes, will provide a valuable first step toward the 
development of a comprehensive and highly integrated dispute processing 
mechanism Suitable to the widely varying types of disputes which occur in 
society. 

Although the unilateral and dyadic approaches to dispute processing 
cited earlier are under the control of the individual disputants rather than 
third party forums, neighborhood justice centers can provide a valuable 
Service in teaching disputants how to use these informal techniques for 
dispute processing. Many disputes could be successfully resolved without 
the need for third party intervention, if disputants first attempted to use 
constructive unilateral and dyadic approaches, such as careful considera- 
tion of whether the dispute is justified, attempts at negotiation, etc. Medi- 
ational Sessions at the neighborhood justice centers can provide disput- 
ants with valuable experience in negotiating differences in order to arrive 
at a compromise. Neighborhood justice center staff should receive train- 
ing in methods of educating disputants to resolve disputes independently: 
Hopefully, the centers could serve both to resolve immediate conflicts 


and also to teach citizens how to avoid the need for official third party 
intervention in the resolution of future conflicts. 


CHARACTERISTICS OF CURRENT EXPERIMEN 
NEIGHBORHOOD JUSTICE CENTERS i 


A number of projects have been developed in recent years which аге 
similar in many respects to the broad definition of neighborhood justice 
centers. These projects provide a forum for the resolution of minor dis- 
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putes as an alternative to arrest or formal court action. In addition to 
arbitration, mediation, and referral to the courts, the projects often 
employ social work staff, make referrals to social service agencies, and 
conduct fact-finding and related functions. Virtually all of these projects 
are of very recent origin: The Columbus Night Prosecutor Program, the 
forebear of many of the current projects, was only established in 1971; 
similarly, the pioneering work of the American Arbitration Association 
and the Institute for Mediation and Conflict Resolution in applying 
labor-management conflict resolution techniques to citizen dispute resolu- 
tion is a recent innovation. 

As part of a study I conducted for the Department of Justice, a sample 
of dispute processing projects was selected which spanned the range of 
resolution techniques, referral sources, organizational affiliations, and 
mediation staff characteristics. These projects were studied in detail. 
Project selection was based on a review of the characteristics of a variety 
of projects across the country and discussions with leaders in the field of 
dispute resolution regarding the range of projects which might represent 
the currently available models. 

The six projects selected for intensive review were: 


· The Boston Urban Court Project: 

+ The Columbus Night Prosecutor Program: 

- The Miami Citizen Dispute Settlement Program: . . 

- The New York Institute for Mediation and Conflict Resolution Dispute 
Center; . 

. Тће Rochester American Arbitration Association Communit 
Vices Project; 

The San Francisco Community Board Program. 


ti оссш»> 


y Dispute Ser- 


All of the projects were visited during May of 1977, except for the San 
rancisco project, which was still in the developmental phase at the time 
= а Study and had not begun to process cases. Prior to project site 
visits, descriptive materials regarding the projects were requested from 
the project directors. Materials received included grant proposals, annual 
and quarterly reports, evaluative studies, media accounts of the projects 
achievements, and concept papers. A project survey instrument was 
developed which included: questions regarding the nature and size of the 
community: project start-up including questions on initial development, 
Brant processing, and early implementation; case степа referral 
Sources; resolution techniques; hearing staff qualifications; follow-up 
Procedures: project organization; staff training; costs; evaluation; and 
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general recommendations of the project regarding models for neighbor- 
hood justice centers. | 

During the site visits, efforts were made to observe the various compo- 
nents of the project in operation. In many cases, representatives of eir 
projects’ referral sources were interviewed, visits were made to the 1087 
courts, prosecutors’ offices, etc., to observe intake and screening prac 
tices, and, where permissible, mediation hearings were observed. Project 
directors and relevant staff members were interviewed at each project. 
and past project directors were contacted if they had recently been rep- 
laced by the current project director. In the case of the San REA 
project, the project director was interviewed during a site visit to the Eas 
Coast, and project materials were reviewed. : 5 

Neighborhood justice center projects can clearly vary on a wide ae 
of dimensions from where they are located to how they acquire Lg n 
how they process appeals, etc. For the purposes of this paper, 12 aa У 
dimensions on which neighborhood justice centers can vary will be he 
cussed. These dimensions comprise the most obvious, and probably e 
most significant, variables for characterizing specific neighborhood just! 
centers. The dimensions are: 


. the nature of the community served 
. the type of Sponsoring agency 
- Project office location 

- project case criteria 

· referral services 

· intake procedures 

+ resolution techniques 

- project staff 

. hearing staff training 

10. case follow-up procedures 

11. project costs 

12. evaluation 


Vo 00 10 ta ьон — 


Table 9.2 presents a su 
Projects in terms of these 
provided regarding the st. 
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The Nature of the Community Served 


Nei 2. же 
одоо poris centers can clearly be developed in many types of 
constantin e x P for neighborhood justice centers is not likely to be 
in ere wn owever. Both rural areas and small towns are likely 
Churches mbar or older dispute resolution mechanisms still intact. 
nity organizatio p amilies, neighborhood police officers, and commu- 
associated with. dh аме, traditionally served the function of assisting those 
Small towns are ne in resolving minor disputes, and rural areas and 
Barring resear i ely to have these institutions at least partially in place. 
lower courts em н the contrary, urban communities and their associated 
Projects. uld seem to be in the greatest need of dispute processing 
mn dispute centers have been de 
Population ~" dapes of strategies are available 4 £ 
areas, citywide In a given community, including choosing countywide 
às housin ide areas, subsections of a city, and specific institutions, such 
the six dis projects, schools, etc. The size of the communities served in 
first target visited ranged from approximately 22,000 in San Francisco $ 
Miami, to (oe to 200,000-300,000 in Boston, Rochester and 
Would ере ree million in New York City. Based on the data available, it 
large and a that the area served by the New York City project is too 
The а coat to benefit from the community spirit In smaller areas. 
ing neighborho, of existing projects also points to the desirability of locat- 
shown an int ood justice centers in communities whose residents have 
agencies are = in group problem solving, and whose criminal justice 
graphic seryi €ceptive to court reform projects. An alternative to geo- 
characteristics areas is to define a target community by demographic 
езе non-ge Ss Available census data would enable researchers to define 
ple, eio d ici based communities. In some sense, for exam- 
eir т асна form a "community" regardless of the location of 
Occur in defini . However, substantial logistical difficulties are likely to 
Braphic dhar пра project's target community solely in terms of demo- 
Widely iu E due to the need to publicize the program toa 
Only clients sed community" and to educate referral sources to supply 
ties, limitin with specific characteristics. In addition to logistical difficul- 
Strengths Es the target community in this way can eliminate one of the 
Meeting gro a project. Numerous projects have found that they serve as a 
characteristicn. for people with different ethnic, racial and socioeconomic 
Nterracial end The Rochester project, for example, was founded by an 
visory board after the city experienced racial conflict during 


veloped in a variety of 
for selecting a target 
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222 /Approaches to Improving the Legal Process and System 


a major school reorganization. The Boston project has served a similar 
function of bringing together a community with a rapidly changing demo- 
graphic makeup. 


Type of Sponsoring Agency 


The choice of a specific form of organizational sponsorship is likely to be 
influenced by a number of factors, including the types of cases desired, 
the specific stage of criminal justice processing seen as most appropriate 
for diversion into mediation, the availability of organizations willing and 
able to sponsor the project, and the degree of coercive authority desired 
by the project. The most basic decision to be made is whether the project 
is to be attached to a governmental agency orto be under private sponsor- 
ship. In comparision to public sponsorship, private sponsorship has the 
likely advantages of greater perception of project neutrality, less stigmati- 
zation of clients, greater accessibility to community input, and availability 
of organizational sponsors which are highly sophisticated in alternative 
forms of dispute resolution. Disadvantages of private sponsorship include 
possible greater difficulties in developing close relationships with referral 
Sources, possible difficulties in maintaining long-term funding, and restric- 
tions in the availability of coercive power, if such power is desired. 

E: public sponsorship is selected, the further choice of a specific agency 
15 required. The primary advantage of police sponsorship is the ability to 
receive cases close to the time of the incident and before the system has 
expended considerable resources and perhaps stigmatized the defendant 
as well. Significant disadvantages in police sponsorship include the dif- 
ficulties in receiving police officer referrals, as evidenced in the projects 
, and the potential hesitancy of many complainants to 
ention of the police. The prosecutor's 


| ‘BIO! €cutor sponsorship is the possibility ofa 
presumptive bias in favor of the complainant being perceived by disput 
ants. The primary advantage of court sponsorship is the close structur 

ties possible with criminal justice agencies, and the court's traditional 
image as a neutral forum. However, the problem of possible stigmatiZa" 
tion of the defendant is likely to increase if the court serves not only as the 
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spons : 

Verse пен а as the primary referral source, since the defendant will 

lbs Tine e ima been processed by both the prosecutor and the 

The costs af o ing the stage of referral from the clerk or the bench. 

tha bench sk carpere are a further disadvantage of referrals from 

tdm ae 2А у, a great many factors will inevitably determine the 
organizational sponsor for a dispute processing project. 


Project Office Location 


Toa 3 
tlie un uuu, toe physical location of the project is closely related to 
an image of m gi agency. An independent location reinforces 
itch, may ba mri conveys a more relaxed informal atmosphere 
Prosecutor is wieso qs dispute resolution, and, if the court or 
involved in routin ened or understaffed, avoids pressures to become 
бози аха dem e case handling tasks. The advantages of an official 
munications ie cies ease of access to referrals; immediate com- 
serious clin Pe personnel; an atmosphere which reinforces the 
institutionalize of the mediator 5 task; and greater opportunity to 
access and project procedures into daily court routine. Given proper 
assuming that adequate official space is available, the issue of 


independ 
e ; 5 
nt vs. official location presently appears to be an open question. 


Case Criteria 


Anu 
including. н must be taken into account in devising case criteria, 
of Seriousness vi ei of the relationship among the clients; 2) the level 
inclusion of dos the offense; 3) the role of civil vs. criminal matters; 4) the 
essentially i rer matters; and 5) the inclusion of matters that are 
All of the amenable to mediation. 
isputes eei nn emer reviewed have tended to place primary focus upon 
rring among individuals with an ongoing relationship of 


Some 

50 s 

e rt, whether as relatives, landlord and tenant, employer and 
ensus seems to exist that 


ate for minor dispute pro- 
deal with a wide range of 


n x 
ated to moe mmor grievances, which wou 
esearch is attention of the criminal justice $ 
Which are needed to determine the limits in t s 
аква e e ни to mediation. Some felony cases are currently being 
Close 5. mediated, but clearly in тапу felony cases, even among 
the com l aintances, mediation would seem extremely unsatisfactory to 
Plainant. In any event, most projects will no doubt want to perfect 
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their skills in the processing of relatively minor disputes before moving on 
to more serious matters. 

All of the projects which were studied process civil matters as well as 
criminal matters. The question of what limits to place on the size of civil 
matters referred for mediation is a difficult one. As Sander notes, ‘‘When 
one considers the lack of rational connection between amount in con- 
troversy and appropriate process,” one can appreciate the problems that 
have occurred in trying to allocate cases by this rubric. A common thread 
tying together the various civil matters processed by the projects studied 
is the existence of an ongoing relationship between the disputants. Many 


hbors and acquaintances, such as fail- 


ned in part by the project's funding 
etc. It should be noted that both of the 


egated to dispute processing projects, 
be quite well suited for their form of case 
Processing, 


Citizen dispute processi 


: Ng projects at times serve as a forum for the 
Processing of non-mediati 


onal cases: for example, bad check cases make 
det d US Project's caseload. The cases are not 
mediated in the strict Sense of 


Referral Sources 


The brief summary of « i 
. . i v 
considerable informati ue HG і 


nd disadvantages of various 
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e KD and will primarily accept its referrals from the commu- 
danni: polien, the continuum includes primary referrals from the 
ет s office in Columbus, the clerk's office in Rochester and finally 
Seded p of court-based referral sources in Boston. Research is 
have iue ind = involved in processing cases which would never 
ing setae sul stantial criminal justice system attention, versus devot- 
(1976) oor primarily to cases firmly caught up in the system. Sander 
nig sses issues relating to the surfacing of cases which normally 
oa and states whether that will be good (in terms of 
Shethor e constructive outlet for suppressed anger and frustration), or 
nissan: will simply waste scarce societal resources (by validating 
Evie, © s that might otherwise have remained dormant) we do not 
ie multiplicity of goals inherent 
péitienlar c i ac of referral strategy W1 
by official o jectives, as well as the access rout 
at all st criminal justice agencies. However, a 
through = the pre-trial process from informal 

таван rre may well represent a strategy t 
adjudi lon of both citizen and criminal justice system 

catory dispute resolution forum. 


in the concept of neighborhood 
ll be a reflection of a project's 
es permitted that project 
model which intervened 
citizen complaints 


needs for a non- 


ius Procedures 
ub issues are relevant to the construc 
Complain iffer substantially in the degree to У J 
fail to ants. There are no doubt a number of reasons why complainants 
or ie ei with case processing, either by not appearing at the project 
Clients aring and then declining hearings, after referral. In many cases, 
tion ib have successfully resolved their dispute, while in others attri- 
y indicate that complainants are Wary of institutional attempts to 


Solv. A n 
tise i Personal problems. Rigorous data are needed to determine the 
ar S of case attrition at the various stages of case processing. If cases 

ive pursuit of referred 


Simian being solved outside of the project, acti : i 
Private] nants would be an invasion of their right to solve their pro nts 
Фаг y: If, on the other hand, case attrition 1S caused in large part by 

ection with institutions in general, conscientious efforts to encour- 


age : 
: Complainant participation in the project. such as phone contacts or 


pe 
Pip contacts, may be in order. | cleat 
нн issue involving project intake procedures is the c oice : 
Proje ang respondents for non-appearance and non-participation in the 
јест vs. requests for voluntary participation by the respondent. Proj- 


есі А н 
S using binding arbitration for resolving disputes rely on the voluntary 


tion of intake procedures. 
hich they actively pursue 
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participation of respondents. Some mediational projects do Beet Ox 
others use threatening letters to compel respondents to appear for me 1 
tion with the complainant. The typical closing line in these letters a 
‘Failure to appear may result in the filing of criminal charges based on En 
above complaint." The value of these various approaches has to За 
researched. Preliminary examination of the available data from t 
projects inicates that voluntary compliance can at times produce low 
cooperation from respondents. | 

А third intake issue involves the use of cooling off periods prior to the 
conduct of hearings. A clerk's project using this procedure has experi- 
enced a high rate of case attrition, and the question arises as to whether 
the disputes are successfully resolved outside the project or, the com- 
plainant is simply disgusted with institutional treatment and sees the long 
delay prior to the hearing as evidence that the system has little to offer in 
the way of thoughtful and timely assistance to his problems. 


Resolution Techniques 


A wide variety of issu 
and many combinatio 


“bottom line" positions on 
A number of projects which solely employ mediation attempt to work 
toward written agreements 


regarding the dispute, In Miami and Bosto” 
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both parties si > 
inem ce pus agreement in cases where an agreement is reached, 
PME сиру unsigned, written agreements are anticipated. The 
pedit d. li ica the use of written agreements in most cases as 
дреса to od amen an illusory unenforceable contract. Efforts by 
include threats "e : probability that agreements will be maintained 
diu £ Ed in some projects and peer pressure in 
dlp dispufants rais ne hearing officers impose arbitration agreements 
т е oh oe to arrive at agreements during the mediational 
ea whe isputants do arrive at a settlement, the agreement 
thas latter cases nd 5 award for the sake of future enforcement. In 
thedisputante: ct e agreement includes only those points arrived at in 
hell вани. exi th resolution. Arbitrator's awards are enforceable in the 
tion" which ine majority of states have «modem arbitration legisla- 
provides the legal structure for the enforcement of the arbi- 


MC o rernm 
an - 
ntedistion pubs E pre esting problem in the combined conduct of 
may be constrained y arbitration: the possibilities for true mediation 
later have the e when the disputants know that the hearing officer will 
tion is the de power to impose an agreement. A further interesting ques- 
resolutions mim ы which threats by some projects to file charges if 
rather than civil roken amount to de facto arbitration but with criminal, 
тч аа аѕ the enforcement device. 
Certain types of а mechanisms are also available and appropriate for 
adjudicators. R. isputes, e.g., ombudsmen, fact-finders, and of course 
technique ia esearch is needed to help with the decision of which 
disputes si en of techniques is most useful for the types of 
quential Joelle to be processed by neighborhood justice centers. A зе- 
and the Roch ation of mediation and arbitration seems to have promise, 
these two a ester project illustrates how one jurisdiction has combined 
Ship of th pproaches in a pre-warrant hearing project under the sponsor- 
e clerk of the court and a privately sponsored arbitration project. 


Project Statt 


staff organizations of the six 
er of full-time staff, the number 
aff categories, such as adminis- 


Tabl 
Biens а presents an overview of the 
о еа including the total numb 
trative, eS age and the titles of other st 
confi а e, social work, and clerical. As can be seen from Table 9.2, 
laving о Verear vary widely among projects. with the Boston project 
nly four full-time staff, while the New York project has ten full- 


i 
pis members. 
izen di е А " А , 
n dispute processing projects which are currently in operation use 
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court may also serveani 
tions of official justice. 
zens are th 
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broad PE 
goal of citize icipation i А 
putes. n participation in the resolution of community dis- 


Hearing Staff Training 


All of t ; А 
sud we vbi offer training to their mediation staff. Boston 
staf Nen Yole vide a full 40 hours of formal training for new mediation 
heiss obari а this period at 50 hours, while Columbus offers 12 
оса сме ћи aining. In addition to theoretical and practical discus- 
Sessions to а and arbitration techniques, training typically includes 
Project policies а пиле ти to the criminal justice system, as well as 
lommetlisds advo procedures. Role playing and case studies are com- 
CB-rfediniw sini imi by projects, as is the opportunity to observe and 
Khu wan E s with more experienced staff. Students and lay 
e expected to require the most extensive training and 


nod 
Ngoing supervision. 


Е 
ollow-up Techniques 


s recontact disputants to 


The B 
oston, Columbus, and New York project 
d in force following the 


determi 
uini E whether the agreement has remaine 

after the ава recontacts the parties twice (two weeks and three months 

days after ah while other projects rely on a single contact 30 to 60 

resources е ees Rochester has not been able to allocate the 

Will initiate a foll for follow-up efforts; Miami plans to hire an intern who 

Contact is an i OW-UD procedure during the summer. Clearly, follow-up 

Monitor pro; mportant function of a dispute processing project—both to 
project achievements in terms of continuing client satisfaction 


and to j 
identi Ce T s я 
ntify needs for further mediation or social service assistance. 


Ideal] 
y, a — ; А desc У 
project's role in enforcing non-binding agreements which may 


the nd following a hearing would be res 
tion from is informally. Preparing charging 
еа sessions to support offici 
Concept ae the neutrality associated wit 
agencies, | may raise due process concerns 
agencies. ncluding small claims and cri 
Tesolve 4] are of course called for W 
e the problem. 


tricted to attempts to resolve 
documents or using informa- 
al, criminal court action is 
h the neighborhood justice 
. Referrals to appropriate 
social service 
s alone cannot 


deter; 


hen project resource 


Costs 


The proi 
referrals a reviewed differ substantially in the volume and costs of 
and hearings. Although the number of projects is clearly too 
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small to draw any firm conclusions, it appears that high costs are as- 
sociated with: private sponsorship; degree of advancement of the case In 
the criminal justice system at the time of referral; the use of arbitration; 
panels of mediators; and extensive follow-up processes. These findings 
are highly tentative and may be misleading in some cases. For example, 
the accounting procedures of public agencies may result in publicly spon- 
sored projects not reflecting their full share of indirect costs, while an 
official location may have many material benefits, such as shared 


facilities, personnel, etc. It is difficult to relate the differences in costs 


among projects to project outcomes in order to derive measures of cost- 
eff 


ectiveness. Although rates of resolution breakdowns are available. 
these data are not uniform across Sites, and differences presently ob- 
served can be partially attributed to variations in the definitions of out- 
comes and the type of follow-up effort. The development of uniform 
reporting categories and procedures would do much to provide projects 


with useful management information and would facilitate future compara- 
tive analyses. 


the lowest overall budget and et i iects 
: the h roje 
reviewed. Given th nay, € highest caseload of all of the p 


idine ble, it is likel 
original budget, necessitating the economical modifications suggested- 


8 the most effe 


Я . те 
s ctive means of reducing int 7) 
ucing the 


"Dispute Resolution Act" (5:9 
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on the floor of the Senate, Senator Kennedy noted, `1 we are to insure 
that access to our legal system is available to all citizens on an equal basis, 
we must make it financially possible for States to act as laboratories in 
Which to implement reforms where that system is found lacking. This 
amendment will do just that by providing the financial encouragement and 
initiative necessary for States to improve existing, or to create new, dis- 
pute resolution mechanisms." 

Psychologists can and should play a major role in the effort to develop 
new mechanisms for reducing conflicts. First, the newly developing dis- 
pute resolution projects lend themselves to the research techniques of 
Psychology. Psychologists have long had a preference for experimental 
methods, including random assignment of subjects to conditions and con- 
trol of independent variables, as opposed to the preference in many other 
Social sciences for observational, survey, and other research techniques. 
The likely availability of federal funds for project implementation and 
additional legislative plans to establish a research center for the study of 
dispute resolution processes may make possible the experimental assign- 
Ment of disputants to both new projects and traditional processing 
Mechanisms in many communities. The Vera Institute of Justice is already 
Conducting a true random assignment experiment at a dispute settlement 
Project in Brooklyn, New York. Disputants are asked whether they are 
willing to submit their disputes to mediation/arbitration and if so are ran- 
pai assigned to either traditional court processing or the new dispute 
i Cases are being followed intensively to determine the e 
5 S of the adjudicatory vs. mediation approaches and to estimate the 

0515 of the two mechanisms. Psychologists have particular expertise 1n 
eXperimental methods, are well trained in the careful assessment of de- 
Pendent variables, unobtrusive measurement, consideration of alternative 
Hep anations of results, etc. and should apply these tools to the investiga- 

Es of the newly developing dispute processing mechanisms. à 
t п addition to relevant research skills, psychologists have develope 

any theories which provide clues regarding how dispute projects might 
est be structured and which hypotheses might be most usefully explored. 


ce example, attribution theory (Kelley, 1973; Jones and Davis, 1965) 
is 129515 that the degree of a disputant’s attitudinal and behavioral change 
of perceived external coer- 


55 likely to be inversely related to the degree 

as In arriving at a cdm settlement. The relative effectiveness e: € 
iR. varying in levels of external coercion ee Гади ает 
рг aration, adjudication) could be explored to determine ift је | en 
edictions from research on intrinsic motivation (e.g. Deci, 


е і the re disputes and may indicate which types 
| homer qi mt ich require the external 


disputes are sensitive to this variable and whi 
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imposition of coercion for successful settlement. Similarly, psychological 
research on bargaining and negotiation (e.g. Thibaut and Kelley, 1959; 
Deutsch and Krauss, 1961, etc.) provides many insights into how in- 
dividuals attempt to resolve disputes. The new Neighborhood Justice 
Centers are likely to provide excellent laboratories for the study of many 
psychological processes. The combination of hypothesis testing research 
based upon psychological theories and straightforward project evaluative 


studies is likely to provide valuable information regarding ways to im- 
prove the American system of justice. 
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Confidentiality and 
Privileged Communication 
in Psychotherapy 


Robert G. Meyer and Debora E. Willage 


ah iS assumed about what the consumer and the (mise ie 
nt ud confidentiality and privileged communication to be, ho ње 
со ER are to the therapeutic process, and what effect a à ы 
ds dentiality has on the revelation of information. Such divers see 
tee journalists, psychotherapists, and attorneys have m se 
min of confidentiality via privileged communication, xn юн 
ies E Ult this is important to their effective functioning. iri ene ism 
fishes. are similar in never having provided substantial, empiri 
evidence that such an assumption is true. — — — 
fons Should note the difference between confidentiality an та а 
con munication or privilege: Confidentiality was not origina n x 
“Pt, though it has increasingly attained that status; it prima y 


: i isclo- 
sings cf „ОЁ professional ethics designed to prevent regret bm 
i into i i i ent of the c IT 

I5 à rule of rmation without the informed cons wee drain 


law that i i the psychotherapy 

гоу; permits a witness to the psy s d to 

8 ve ding any testimony that he or she might otherwise a на 
tially ар Strength of most claims for privileged comm" 


ince there is 
€rives fro or statutory law. Since t ; 
very little m two factors, common patient privilege in 


Support for th f a psychotherapist- \ 
comm or the concept of a psy ] established by 
Statute, aw, a claim for such а privilege must typically be 


f in SH e must come through 
M ed by Wigmore 
of certain legal criteria similar to those ргороз js 


- cos uit 
meat od for establishing any privilege by sta 
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(1940). We refer to Wigmore since he is a highly respected authority on 
rules for evidence in the law. These rules are in essence a cost-benefit 
decision process, pitting the value gained from protecting the relationship 
versus the loss to society in not hearing all of the evidence that might act 
to protect its interests. There is certainly room for debate as to whether or 
not the psychotherapist-patient relationship privilege is upheld by the 
application of such cost-benefit rules. However, it does appear reasonable 
to say that logic, face validity, and the testimony of practitioners support 
the assertion that they are fulfilled, and thus the psychotherapist-patient 
privilege ought to be protected by privileged communication (Meyer and 
Smith, 1977; Cross, 1970). However, the lack of empirical evidence on 
this point, combined with a lack of clarity as to what people understand 


confidentiality and privilege to be, point to the following major issues 
which are accessible to empirical study: 


1. Do potential clients or patients understan 
and confidentiality? 

2. Would accurate information in this re 
decisions to enter into individual or group psychotherapy? 


3. Would differing conditions of confidentiality and privileged communication 
affect the type of information disclosed? 


Do providers of service understand the relevant concepts and laws? 


d the relevant concepts of privilege 


gard affect potential clients in their 


4. 


In relation to the first point, there is 
areas, people do not always understand 


assume they understand (Sales, Elwork, and Alfini, 


i 1977). More specifi- 
cally, Meyer and Smith ( 


psychotherapy have 


> 
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ati А А 
пинта сакаа Psychiatric Association, that the pledge of confi- 
bovids ле à ом опе to avoid a direct order by a valid court to 
is ie eee in ormation. Ata later point from the collection of this 
nn be as eat was administered to a similar psychology 
роѓ ву dus ^p о replication. In addition, it was administered to a 
ec ibus: ple attending a workshop sponsored by the local mental 
the е чы and the topic of confidentiality in psychotherapy was 
and 26 in tie ман There were 50 persons in the psychology class 
andie E group who filled out the same questionnaire, 
ВЫ groom. strated a lack of understanding similar to that of the 
oe the data clearly suggests that potential consumers 
8 the nem и implications of the term confidentiality, let us turn 
beider ge ion posed, i.e., whether accurate information in this 
ack tortie zm ect such potential clients in their decisions. Referring 
ERES g "a evaluated by Meyer and Smith (1977), these subjects 
Minis ит — ed a full description of the differences between the con- 
Ptol to eps communication and confidentiality and were then 
dentiality in the following question, emphasizing a condition of no confi- 
a potential group; it read as follows: 

de ds that you have now decided to seek entry into a therapy group, and 
pist tells you that information discussed in the group would not be 


consi e 
Onsidered confidential. Would you: 


4 Бедь not to enter group therapy? 
; Enter the group but with substantially less inc 
information in the group? 
с. Enter the group with approximately t 
Р а before the therapist's statements? 
- Enter the group with even greater motivatio 
relevant information? 


lination to reveal relevant 


he same motivation and feelings you 


n and willingness to reveal 


The " ; 
Very next question was exactly the same as this, except that res- 


eur Were told that "the therapist and the group members are 
unlike] to confidentiality, and the therapist also states that, though very 
informed if he were validly ordered by a court of law to reveal specific 
cent) d he would do so." Ош of the 55 re 
ity" ete a orb when the question emphasi 
26 of ties ion; when confidentiality had been emp 
Order е 55 (47.2 percent) answered a ог b. Ifo 

4 to d to reflect a continuum from most pr 


5 respondents, 45 (81.8 per- 
zed the ‘no confidential- 
hasized as existent, only 
ne construes the answer 
oblematic to most posi- 
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tive, a Wilcoxen test for two matched samples shows an F of .0000634 
with a two-tailed test, significant well beyond the .001 level when the two 
questions are compared. 

Those data clearly argue that perceptions and implications of confiden- 
tiality can affect the decisions as to the degree of involvement in group 
therapy; but information on point three is needed to supplement these 
prior data; i.e., would differing conditions of confidentiality affect the type 
of information disclosed. There has, in fact, been little data available to 
indicate that people actually do provide information differently depending 
upon under what conditions of confidentiality they perform. 


Study 1—Method 


y studying the amount and type of 
under three confidentiality condi- 


i Clients in therapy are iden 
tiality, therefore, all subje: 


у iality fi i 

with the effects of anonymity. мани 
The second section of the 

cial 


ministered to determine if the extent of social 


desirability of the Subjects’ responses varied under the differen 


tions. Mon 
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distress levels among nonpsychiatric (normal) medical patients. The 
HSCL allowed for a comparison between groups of the extent to which 
Subjects report that are distressed by psychopathological symptoms. 
The last section of the questionnaire contained the Rotter Locus of 
Control Scale (RLC), а 29-item, forced-choice test which is widely used to 
assess attitudes of how one perceives the cause for changes in one’s 
world. People are scored as external or internal on the scale, depending 
On whether they view themselves as being able to control their world or 
under the control of external forces. It could be hypothesized that people 
as are ‘external’ or score high on the RLC would be more sensitive to 
the opinions of others, hence would respond differentially to the three 
conditions of confidentiality. However, the Rotter form does not tap 
Such intrapersonal concepts so effectively as it might. Many of the items 
concern views of how political change occurs in society as opposed to 
i Personal concerns; therefore, it was hypothesized here that it would 
e less sensitive to pressures of confidentiality than either the HSCL or 
the M-C SD. 
а... М-С SD, the HSCL, and RLC each permit the derivation of a single 
octet ке high score value on the M-C SD suggests that subjects gave 
Subj Y desirable responses; a high score on the HSCL indicates Re 
neut Teported being bothered by a substantial number of physical an 
these ological symptoms. Finally, a high score on the RLC indicates that 
antigo feel that events in the world and they themselves are con- 
More by situational demands than by internal decisions. 


S 
tudy 1—Results and Discussion 


Revi 5 " 
€view of the mean scores obtained on each questionnaire under the 


different levels of confidentiality (see Table 10.1) suggests that a definite 
на of responding occurred. The subjects in the No Confidentiality 
fs ~C) condition provided the most socially desirable responses. They wá 
iain being the least bothered by psychopathological symptoms Te 
© most controlled by external reinforcers. Based on the results on < 
"C SD and the HS CL, the subjects in the N-C condition are the leas 


candid ; A : :aN ition are the most 
» While the subjects in the Confidentiality (C) conditio ed hing 


Out reporting distress. Subjects in à in the 

arier two less socially desirable respone 

Yn ci the subjects in the N-C condition on the M-C SD. Spr 
Condition gave less socially desirable responses on the M- 


di а 
3s the subjects in either of the other two groups. but their pa. 
Y slightly less than that of the subjects in the C condition. 
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Table 10.1. Response scores under different levels of confidentiality 
mean scores and standard deviations: explicit instruction analysis. 


Condition N Measure M-C SD HSCL RLC 

18. 22 M 13.6 103.8 13.9 

SD 4.9 20.3 4.0 

N-M 21 M 12.8 92.2 13.7 

SD 4.7 14.7 3j 

N-C 20 M 16.1 88.3 12.8 
SD 4.0 20.7 5 


HSCL, subjects’ scores in the N-M group indicated that they reported 
being bothered more by psychopathological Symptoms than did the sub- 
jects in the N-C condition but less bothered than the subjects in the C 
condition. This suggests that the subjects in the C and N-C groups were 
affected by the manipulation of instructions and therefore responded in 


opposite directions from the subject who received no information about 
confidentiality. 


In order to ascertain whether or no 
the data from the questionnaires w 
Variance (MANOVA) using Wilk’ 


,116)=2.59; p<.022) indicate that 
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Sponses on thi " : 

xa и и as a function of the level of confidentiality. 
Wieden do or ur 2 it was hypothesized that the RLC would be less 
SD. Thus, a ds itions of confidentiality than the HSCL or the M-C 
from the НС. а MANOVA was performed, using only the data 
GTS et the reana 1-C SD which were the measures of interest. The 
dicating thatthe t ysis (F(2,59=4.29; p<.018) was also significant, in- 
SD cutus! ypes of responses subjects made on the HSCL and M-C 
ity. ires differed under the different conditions of confidential- 

These i indi 
be AME: that degrees of confidentiality can act as an 
strength of the eden the types of responses people make, and the 
more private the iat epends on the type of information requested. The 
ее to sive formation asked and the greater the ability of the 
degree s» socially acceptable answers, the stronger the effect of 
eee entiality. Responses of the people who were told that the 
on the HSCI. a might not be kept confidential were less candid 
those of the : т ich requested the most personal information, than were 
kept Миа а who were informed that this information would be 
Strength on ie + e differing effects of confidentiality were moderate in 
personál аз that -C SD, where the information requested was not so 
the eeste oth on the HSCL and were virtually nil on the RLC. Hence, 
ing people in € пала variable were most marked when compar- 

Sites kas i. oe and non-confidential conditions. 
аео E to obtain information about psychopathology without 
а socially ac s that are both quite personal and also can be answered in 
the resent rie ag direction, these two factors were not separated in 
Ponse to ote Yet, we can say that there is solid initial data in res- 

ree; i.e., differing conditions of confidentiality do affect 


the t ; 
Уре of information disclosed. 


Study 2— Method 


providers of therapeutic 


The fi А 
ourth issue then asks whether ог not the 
pts of confidentiality and 


Servi 
pie NU clearly understand the conce. 
ear on MW eee ate Data collected in a pilot study by the authors 
group thera ast point, at least in regard to the provision of information to 
these thera, Py clients and also to the degree of accuracy of beliefs that 

Questor sete have about the issue. 

Selected fi naires were sent to 150 grou 
rom the register of the American 


p psychotherapists, randomly 
Group Psychotherapy Associa- 
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tion. Questions focused on their understanding of confidentiality and what 
types of information they gave either members or potential members of a 
therapy group. Information such as the therapist's professional identifica- 
tion, approach to therapy, and years of experience was also obtained. 
Forty-nine therapists returned adequately completed questionnaires for a 
response rate of 33 percent. The median number of years in independent 
practice was eight, with a range from one to 30 years, suggesting that they 
were experienced group therapists. A bare majority (52 percent) were 
primarily involved in private practice, and a high majority (90 percent) 
were primarily psychodynamic in orientation. Fifty-three percent of the 
group therapists indicated that they had participated in a court of law as 
an expert witness for either the plaintiff or the defense. Sixteen of the 49 
therapists who responded also indicated that they were willing to have 
their group members fill out related questionnaires on these issues. A total 


Study 2—Results and Discussion 


The most notable finding in the res 
that 65 p 


nt of them assumed that confidentiality included a refusal to 
reveal information obtained in a group, 
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this inconsistency between therapist and client reporting is that, for the 
most part, those clients responding were inadvertently members of groups 
Where the therapists said they did not deal with confidentiality. This could 
not be accurately assessed because of the anonymity used in the collec- 
tion of data. More likely explanations are that either these individuals had 
forgotten that the therapist had dealt with the issue or they did not per- 
ceive the issue of confidentiality in the same way as the therapists did or 
Possibly the therapist may have been inaccurate in reporting that they did 
discuss these issues. 


Summary Discussion 


The above two studies in conjunction with the data in Meyer and Smith 
(1977) provide information relevant to the four questions posed earlier 
Concerning confidentiality and privileged communication in psycho- 
therapy, Naturally, the above findings need to be replicated: this is par- 
ticularly so for study two, since it was a pilot project. It would be impor- 
tant to vary the subsamples studied and, if possible, to study the effects of 
beliefs about confidentiality both on the actual decision to enter therapy 
and the consequent information disclosure subsequent to entry. 
Replication of Study One should attempt to incorporate another target 
group, considering the reactions of those individuals who most directly 
reflect the reality of the ethical codes and laws regarding confidentiality 
be Privileged communication. These would be individuals who have 
сеп told that all efforts would be taken to protect the disclosures made, 
Ut, in the rare event that such information were required by a court of 
aM it would be disclosed. It would also be interesting to see if these 
ndings change, depending upon the theoretical orientation of the 


E Nba ees €.g., humanistic versus psychoanalytic versus behaviorist. In 
“ddition, while data from mock groups is an important entry point into 
ri domain of information, it is ultimately crucial to obtain confirming 

s n actual groups in process. Gerbrasi, Zuckerman, and Reis (1977) 
Point out the problems of generalizing from mock situations to the real 
wis Meyer and Smith (1977) detail the problems in the current laws 
i also point to problems in in- 


ded to correct the signific- 


ded complex problems that have evo 
new i ant that an adequate information base be С 

V ideas can be buttressed by more than tradition and test | 
Ма КЕ noted are a step in this direction, yet varying related and replica- 


t : 
lon information is still needed on each of the four issues- 
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Emergency Admission of 
Civil Involuntary Patients to 
Mental Hospitals Following 

Statutory Modification 


Paul D. Lipsitt 


A. BA 
CKGROUND AND INTRODUCTION 


In 
. Beneral medi i 
with the cons оо an emergency admission to а hospital occurs 
in a physical o of the patient. If the patient is unconscious or otherwise 
r mental state which renders him incapable of providing 


consent 
; the inf: ; p А 
inference is made that if the individual were competent to do 


50, he w Э 
Ould wish to be treated. 
has historically 


In m 
atters $ 
of mental illness, the notion of parens patriae 


een the а 
rati З RA у 
onale in decisions for commitment. The logic is that since the 
nable decision 


Person i 

s Р : 

for hinset oi ill, he is not capable of making a reaso 

Should make m regard to treatment, and therefore responsible others 
at decision. The psychiatrist or other mental health profes- 


Slonal is inj 
S initi s 
al is initially designated to make this decision, with a court usually 


ma! 
n : 
ng the ultimate determination. 


ith the i = 
increasing attention to patients' ri rend has 


ghts, the current t 
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tion aan, for edge my appreciation to David Lelos, A. Louis McGarry, and John 
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been to narrow the population of those who may be committed. Tradi- 
tionally, the criteria for involuntary commitment, which includes 
emergency admission, was that the person be mentally ill and in need of 
hospitalization. Under the more restricted, current rule, however, in addi- 
tion to mental illness, an individual may not be involuntarily admitted to a 
mental hospital unless there is a likelihood of serious harm to himself or 
others or unless he is so gravely disabled that he is unable to care for 
himself and reasonable placement is not available in the community. This 
trend is consistent with the change in law in Massachusetts on this topic.’ 
The new law, which emphasizes the presentation of evidence obliges the 


life.” Alcoholism is specifically excluded from the definition, defined in 
Massachusetts General Laws Chapter 123, Section 35, where i 
procedures for hospitalizati 
others is defined as: 


munity and that reasonable provision for his 


Protection is not available in the community. 
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mental he 1 : : 
lise has ph а (Urmer, 1973), to the exclusion of how the 
пана. ehavior of the expert witnesses—the mental health 
The mai i 
вина = есери tested was that as a function of the change in the 
Hoa tes са in the criteria for involuntary civil admission, there 
ned forinvel ected change in the content of the material certifying the 
ite dS Me ris emergency admission. In addition, the explicit refer- 
explicit Seren Fes the new law should result in more detailed and 
th A of mental illness an ikeli i 
changen fhe statore d the likelihood of serious harm after 


B. PROC 
E 
DURE FOR DATA COLLECTION AND EVALUATION 


A rando 

from tie an le of 688 cases was obtained from the admissions reports 
hospital, did e mental hospitals: Hospital 1 (234 cases) is a suburban 
tance of the "s Several of the cities and towns within commuting dis- 
Serves part din city, as well as more rural areas; Hospital 2 (233 cases) 
houses middle e major city but also includes an area of the suburbs that 
major teachin and upper middle class families; this hospital is also a 
Cases) serves oe training facility for a medical school. Hospital 3 (231 
Tacially mixed = mner major city area of predominantly lower class and 
area, population; the majority of blacks in the city reside in this 
ere obtained for five selected 


was 1965, which represented 
f Mental Health 


Fro 

m ea 
fiscal ch 
à peri 
Into г 


Feste. a ae hospitals samples w 
od bd thes year, chronologically, 
egions and e reorganization of the Department о 

enter Act, Ch areas of the state under the Community Mental Health 
Sachusetts G apter 735 of the Acts of 1966, incorporated into Mas- 
Periog under ^ac Laws as Chapter 19; the year 1968 represented a 
6 SPartment of Le mental health code but after the reorganization ofthe 
ав Year under ental Health; the third year examined was 1971, the last 
ge ame effectiy the old law. The revision of General Laws, Chapter 123 
fhe the law to ati on November 1, 1971. In order to allow a passage of time 

© third and fi ature, the years 1974 and 1975 were selected, representing 
Code, ourth fiscal years after the modification of the mental health 


In th 
* analysi : 
reflecti alysis of the involuntary applications for 


like]; Ing еа 

Kelihoog ch Part of the mental illness definition 
l of reliability ; i à 

reli d so rp iei in scoring the content. Scoring was by the blind 
labili У of at the scorers would not identify data according to year; 

able ne 80 percent was attained in scoring 13 cases by four 


admission, content 
and each aspect of 
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Table 11.1. Interrater reliability for the coding 
of application for admission reports. 


Contingency Coefficients 


1 2 3 4 
R1 (.81) — 77 81 .85 
R2 (.81) 77 — .85 .82 
R3 (.83) 81 85 — .84 
R4 (.84) .85 .82 .84 — 


The segments of mental illness consistent with the regulatory language 
were identified for Scoring purposes as follows: 


Part I 
Thought: Loose associations, tangential thoughts, **word salad" 
paranoid material, delusions 
Mood: Depression, flatness of affect, manic, flight of ideas 
Perception: Illusions, hallucinations 
Orientation: ^ Disoriented as to time, place or person, confused 
Memory: Serious memory loss, including brain damage issues 
Part II 
Judgment: Talking about or making decisions that are clearly 
irrational 
Behavior: Demonstrated acts must be described from ob- 
Servations 
Reality: An external 


phenomenon demonstrable beyond 
bare diagnosis 


Demands of life: A life threatening circumstance, such as refusal or 
inability to еа 


а t, ог in danger of freezing 
Likelihood of serious harm was scored to conform to the statutory lan- 
guage: 


To self: Demonstrated behavior of physically self-destruc- 


tive acts or serious threats to harm self. 


Clear evidence of life t 
very violent acts 
of physical harm 


Impairment of Very substantial risk о 
judgment mental deterioration 


To others: hreatening behavior to others: 


or placing others in reasonable fear 


f physical harm to self due [0 
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C. PROTOTYPICAL CASES OF EMERGENCY ADMISSION 


Ex s 

oe oe the information upon which the involuntary 
maner bee “sn ta is made is presented to show in a more concrete 
ladies bam te parts of the mental illness definition and likelihood of 
EDOT: whisk ) were scored. These descriptive cases range from 
Rd NA provide no reference to the statutory and regulatory 
iy accordi , to others that partially comply, and to those that fully com- 

ms ng to the scoring protocol. 
rade mple of a report which contains no content in any of the 
es of mental illness or LSH is the following: 


walks back and forth incessantly, 


Pati i 
tient is unclean about herself and home, 
essantly. 


ann i 
oys the neighbors, uncooperative during exam, smokes inc 
The ; 

next example includes Part І only: 


Long hi ; 

m prend of depression, recent EST at hospital. Long history of barbiturate 
Private psychiatrist, Dr. J. 

e pathology is stated, but 


disability (Part ID) or in- 
no inference that this is 


Thi " 
man cH is an example of a report where th 
dividual а evidence of functional 
inappropriat; there is reference to medication, but 
The foll € or that it creates a danger. 

but uuo d report describes Part II on 
hood of b t a reference to pathology (Part 

eing a serious risk to himself or others: 


ly, including deviant behavior 
D or to the individual's likeli- 


ngs occasionally, re- 


Dist 
urbed over school bussing. Shouts noisy screams, si 
after she used up her 


cites poetr А : 
у. На 
Medication, s been sleeping poorly the past five nights 


e individual was a danger to himself 


S 
Ome cases reported clearly that th 
lationship of that danger to mental 


о 
: ы but failed to indicate the re nen 
Was IA of such a case is one where an emergency admission 
he infe е for a patient who was reported as violent towards others. 
rence is drawn that he requires hospitalization. There is no refer- 


enc ; x 
€ to mental illness. This case is described as follows: 


mily members and on one occa- 
tive, overtly hostile, gets ex- 


Pati 
attent attacked his mother, has threatened fa 
to others. He is in need of 


Sion TA 

sien ee his sister. He continues to be nega 

furth When thwarted, and threatens bodily harm 
er hospitalization. 


Thi 
is case would be scored for behavior in Part II as LSH to others. 
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Some reports rely on opinion only to meet the criteria for LSH to self. 
Since factual evidence of threats or attempts at physical harm to self are 
not present, statutory requirements are not met. For example, in the 
following case, there is insufficient descriptive and factual information to 
meet the criteria of Part I for mood and Part II for behavior: 


Twenty-nine year old white female, married, who has been chronically hos- 
pitalized with frequent overnight privileges. Symptoms include constant pacing, 
autism, speech only in symbolic gestures or words. Currently she is talkative, 
rather tearful and angry. Impulse control is now better than usual, although six 


weeks ago she ran from hospital. She is significantly depressed and a suicide 
risk. 


An example of a case which meets Part I and Part П, as well as LSH by 
reason of severe impairment, is that of an 82-year-old man: 


Eighty-two year old man with chronic confusion, who fell down in his yard this 
afternoon and was confused and unable to talk, He soiled himself and suffers 
from senile dementia. He has chronic heart disease with angina pectoris. 


D. DEMOGRAPHIC DATA 


The sample consisted of 314 males (45.6 percent) and 374 (54.4 percent) 
e 


females, of Which 87 percent were white and 12 percent black. Forty-four 
percent were single, 28 percent wer 


The emergency admission patient is 


. : most likely to receive an entry in 
his record of schizophrenia as the dia : 


gnostic impression on admission, 
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accounti 
mom ME of the sample; other affective disorders and 
ваде of bay] wt or 27.3 percent and 16.9 percent respectively. On a 
ünmanageable is activity on admission, ranging from withdrawn to 
agitated but «^ p written report indicated that about 40 percent were 
equally divided cher gii were Pace The rest were almost 
actively Seri egories o withdrawn, passively conforming and 
Noe фена mia were discharged within two weeks; an additional 2-6 
ihe fimé ce arged each week thereafter up to the tenth week. As 
in weekly е about two years, discharge frequencies were common 
hospitalized on sews of .1 percent to .7 percent. Ten patients had been 
The sania sid a admission for more than two years. 
Yours of schooli e characteristics of the patients were analyzed for age, 
admission. Sin my number of prior admissions, and length of the current 
the невине = се ага on these variables were not consistently recorded, 
cant differen cases is less than the total sample size. There is no signifi- 
owever icu in the years of schooling asa function of statute change. 
Was "db n of those involuntarily admitted under the new statute 
With a пети | over three years from 43.6 to 40.3, which is significant 
from an en ity of .026,* and the number of prior admissions increased 
112 vica of 1.9 to 2.7, which is significant at the .001 level. Table 
ined. s the number of prior admissions for each year exam- 
"s co px old law, the mean number of weeks 
Weeks = e current admission was 21.4, in contrast 0 
after the change in the law. This difference is significant at the .001 


evel Я 
yg pooling the three old law years and the two new law years. Table 
epresents the differences for each of the five periods examined. 


of time hospitalized 
to a mean of 11.3 


Table 11.3. Current ad- 


Tabl 
e 
missions .2. Number of prior ad- 

S for various yearly mission by weeks for 
Yoa periods. each year. 

r 
má Number of prior admissions Year Mean 
1968 1.6 1965 17.9 
1971 18 1968 23.1 
1974 24 1971 239 
1915 2.6 1974 ! 1 8 

2.9 1975 | 


* 
All Stati 
tatisti 3 — 
tistical analyses in this study employ the chi square test for significance. 
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E. MENTAL ILLNESS REPORTING 


Table 11.4, Percentages of report- 


ing of Part | and part || by years. 
Year Part | Part 11 
1965 714 74.8 
1968 714 74.3 
1971 80.2 74.0 
1974 69.9 81.5 
1975 74.3 79.4 


F. LIKELIHOOD OF SERIOUS HARM REPORTING 
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m p report merely stated that the individual were suicidal , homici- 
iiher bear, impaired, without presenting demonstrable evidence of 
only.” A m al or behavioral character, LSH was scored as **opinion 
reed 5 т interpretation of the new law suggests that factual evi- 
хешо st be stated to demonstrate the dangerous characteristic, such as 
€ r acts of attempted suicide, assault upon others, or life threaten- 
rm umstances, such as not eating, representing grave impairment. 
arte er, judges tended to give credence and some weight to opinion 
thee presented at commitment hearings. А 
who E Is an increase under the new law in the percentages of patients 
the inen et the LSH criteria, both with and without opinion evidence, but 
incl ease reached significance (P < .001) only when opinion evidence is 
cluded (Table 11.5). 


Table 11.5. Percentages of cases meeting the 
LSH criteria under old and new law with factual 
and opinion evidence. 


N=406 N=282 
Old Law New Law 
Factual Evidence 54.2 61.0 
Only 
Factual and Opinion 62.8 78.4 
Evidence 


one purposes of conforming to the intent of the statute that there 
to te 5 evidence of dangerousness, an analytic procedure Was followed 
MU ai this quality from the data. These data are followed to tease this 
ity from the data. These data are presented in independent categories 

e bei first all cases that included “behavioral” material, regardless 
remai €r types of material and then selecting “verbal : material m the 
ем ning cases and finally "opinion" material. Without over! apping 
vin, data total 100 percent with the inclusion of the “‘попе — 
an ng validity to the rationale that "behavior" is of a higher order E 
re Berousness than *'verbal," which in turn 15 higher than "opinion, | 
Ports that contained ‘‘behavior’’ data, whether they contained any O 


1 H H i 
€ other categories, were parceled out first and so on down this hierar 
remained, containing no 


Chical ladder, A resi T » 
. sidual category of "none 
ar in information on еони whatsoever. Thus, these data 
еха e considered as a scaling on à dimension of dangerousness. | 
-Xamination of the LSH data reveals significant shifts under the new law 
eh € categories of behavioral, verbal, opinion, and no LSH reference. 
avioral evidence increases, as does opinion evidence, but there 15 à 
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slight decrease in verbal evidence, which represents only 8.7 percent of 
the data. In addition, there is à substantial decrease in the number of cases 
under the new law where no LSH reference is made (37.2 percent to 21.6 
percent; Table 11.6). These differences are significant at the .0001 level. 


Table 11.6. Percentages of behavioral 
verbal and opinion LSH material as a 
function of change in the law. 


LSH Old Law New Law 
Behavioral 44.8 53.2 
Verbal 9.4 7.8 
Opinion 8.6 17.4 
None 37.2 21.6 


An examination of the various categories of LSH by years reveals the 
increase in behavioral and opinion material after the change in the law 
(1974 and 1975). It is also apparent that fewer cases under the new law fail 
to include some evidence of LSH. However, it should be noted that there 
is a tendency, even under the old law, for references to LSH to increase. 
The “none” Category decreases from 43.0 percent in 1965, to 35.7 percen 
in 1968, and to 32.8 percent in 1971 (Table 11.7). 


Table 11.7. Percenta 


ges of reference to LSH by year 
for behavioral, у 


erbal and opinion evidence. 


LSH 1965 1968 1971 1974 1975 
Behavioral 39,3 50.0 45.0 3.4 52.9 
Verbal 10.4 5.0 13.0 Td 8.1 
Opinion 7.4 9.3 9.2 18.5 16.2 
None 43.0 35.7 32.8 20.5 22.8 
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Table 1 
“a Percentages of factual and opinion evidence for three 
gories of LSH as a function of change in the law. 


Factual Evidence Only Factual and Opinion Evidence 
Only 
EG Other Self Impaired Other Self Impaired 
w 
43.6 45.0 11.4 42.4 
У А 2 41.6 16.1 
Neway 90) (99) (25) (108) (108) (41) 
pes 28.5 17.4 48.4 29.4 22.2 
(93) (49) (30) (107) (65) (49) 


Anal 1 ; 
Wes з way, these data reveal significant changes in the three 
only, Biene о ux e change in the law. ‘Examining for factual evidence 
ing with LSH t nm more material in the admission reports deal- 
Jess intera] ih bs ers, increasing from 43.6 percent to 54.1 percent and 
ing from 45 uding to LSH to self after the change in the law, decreas- 
LSH um to 28.5 percent. There is also a shift upwards for the 
lw are riri of severe impairment. These shifts after the change in the 
tü-faopual wo di at the .003 level. With the addition of opinion evidence 
inereasedto саа the number of cases meeting the criteria of LSH was 
remains relati under the old law and to 221 under the new law; the shift 
elatively stable and significant at the .02 level. 


G.c 
ONFORMING TO ADMISSION CRITERIA 


rs for commitment must be met, 
hapter: a pathology of mental 
to self, others, or severe 


In . 
as 2l gain admission, the three facto 
illness, а T 1D; the introduction of this с 
impairme Wo component, and danger 
that the E > When we look for conformity to all factors, the data reveal 
acceptable ad, criteria of LSH, factual evidence only, result in a total 
i3 perse admission of 31.5 percent of the cases under the old law and 
direction nt under the new law. While the difference is in the expected 
Yond cha it is not substantial enough to meet statistical significance be- 
includeq ae (Р=.1995). When cases containing opinion content are 
Percent " the total increases to 37.9 percent under the old law and 47.2 
Table nder the new law which is significant at the .02 level. 
11.9 reflects the trend towards increased content for each of the 
combining part I and part II of the mental illness, with 
ini idence added. 
ing the eriten tages of meet- 
E criteria, even prior to the chang h dilutes the 


Infere 
nc s 
i im that the continuing change neces 
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Table 11.9. Percentages meeting admission for part |, part Il 
and actual and opinion evidence of LSH. 


Admission 1965 1968 1971 1974 1975 


Factual 25.2 34.3 35:1 37.0 36.0 
Evidence Only 


(N=231) 

Factual and 28.6 41.4 43.5 47.3 47.1 
Opinion Evidence 

(N=287) 


H. SEX DIFFERENCES 


Since dangerousness js frequentl 
whether or not the Person is m 
examined. 


Y perceived differently according to 
ale or female, sex differences were also 


1. Mental Iliness—Part | and Part 11 


In reporting females under the ol 
percent of the cases, which is si 


2. Likelihood of Serious Harm 


Under the old Statute, the 
and females in the reporti 


and new law, but significant differences were still not reached (Table 
11.10). 


Table 11.10, Percentages of 
LSH with factual and Opinion 
evidence as a function of sex. 


Male Female 
Old Law 67.4 58.7 
New Law 83.5 74.5 
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3. Meeting Admission Criteria 


The re i ; 
sion п памучне of behavior that meets all the criteria for admis- 
females prior to dee only of dangerousness tended to be higher for 
bit these diffe e change in the law (35.2 percent versus 27.5 percent), 
change in the la е did not reach statistical significance. After the 
criteria for ad w, there was a higher percentage of males who met the 
CAE which е with factual evidence only (43.8 versus 31.1 per- 
а significant at the .04 level. With the inclusion of opinion 
the shag yee чи increase for males and females before and after 
ваше. bud = but maintain comparable positions in relation to 
ll, aed LSH qnd qos females who meet the total criteria for part I, part 
tively. Under ied t ма law are 35.2 percent and 40.4 percent respec- 
and 42.9 сн d aw, these percentages are 52.9 percent for males 
а evidance ani or females, reflecting the reversal observed when fac- 
males and fem " y was scored. There are significant differences between 
iiemet себе ales in the three categories of individuals meeting the com- 
likely to be ria, with or without opinion evidence. Males were more 
Were oe eim as dangerous to others, females more frequently 
and 11.12. T as dangerous to self and severely impaired (Tables 11.11 
. The differences in types of dangerousness in males and 


fem i 
ales are statistically significant (p < -0001). 


1. 
COMPARISON OF HOSPITALS 


nder the administration of the 


The 
three state hospitals, while all u 
d characteristics as described in 


De 
Partment of Mental Health, have varie 


Table 11.11. Percentages for three 
categories of LSH with factual evi- 


dence only as a function of sex. 
Others Self Impaired 
Male 59.8 41.9 32.7 
Female 40.2 58.1 67.3 


Table 11.12. Percentages for three 
categories of LSH with factual and 
opinion evidence as a function of 


sex. 

Others Self Impaired 
Male 60.5 41.5 32.7 
Female 39.5 58.5 66.7 
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the beginning of this chapter. Each hospital was examined on the vari- 


ables in the study for differences among them and for changes as a func- 
tion of the law. 


1. Mental Illness 


Consistent with the findings for the whole sample, there were no signifi- 
cant changes in part I before and after the change in the law for any 
hospital. Each maintained about the same level of adherence to part I. It is 
notable, however, that there is considerable variation among the hospitals 
in the percentage of adherence to part I criteria under both the old and 
new law. Under the old law, Hospital 3 conformed to the definition of 
mental illness in part I, 13.6 percent more than Hospital 1, and, after the 
change in the law, the difference between the two hospitals was 19.6 


Table 11.13. Percentages 
under old and new law 
for each hospital on 


Table 11.14. Percentages 
under old and new law 
for each hospital on 


part I. part Il. 
Old Мем Old New 
EAT 04 ps Hospital 1 719 88.4 
i + . Hospital 2 : 79.8 
Hospital 3 81.2 79.6 Hosni 3 ae 75.3 


2. Likelihood of Serious Harm 


cases with factual evidence pr 
law. However, as shown in Т, 
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results in a signi Р 
gnificant i " А 
and Hospital 2 (Р c. nm in LSH content in Hospital 1 (P < .0008) 


Table 
11.15. Percentages Table 11.16. Percentages 


und 

маец ЕЕ пем law under old and new law 
ober: gere for for each hospital for LSH 
en evidence factual and opinion evi- 

only. dence. 
me Old New Old New 
eels 54.0 61.1 Hospital 1 61.9 832 
Hospital 5 58.9 66.0 Hospital 2 66.7 81.9 
50.0 55.9 Hospital 3 60.1 69.9 


3. M 
eeting Admissions Requirements 


In orde 
least еу the full admissions requirements, part I, part II, and at 
data of the pres of LSH must be satisfied. As noted earlier, the pooled 
change in и) y sample revealed а significant level of difference with a 
ut not аб ки when opinion evidence was added to factual evidence, 
These differ nt when factual data stood alone. 
Statistical ley ences in smaller samples for each hospital did not reach 
els of significance when comparing data before and after the 


chanse 5 
ge in t 4 Е ~ 

ће law with or without opinion evidence (Tables 11.17 and 
ases meeting all aspects 


11.18 : 
of the ee а 3 reveals the largest increase іп с 

Statistical чы tons criteria after the change in the law but does not reach 
actual and els of significance (P < .10, factual evidence only; P < 08, 
Tequirements of the evidence). Hospital 2 more consistently met the 
in the law. of the admissions criteria both before and after the change 


18. Percentages 


Table 11 
Id and new law 


T 
able 11.17. Percentages 
under O 


ad old and new law : 

BÉ hospital for full for each hospital for full 

MSSIONS requirements admissions requirements 

with factual evidence with factual and opinion 
only. evidence. 

Old New Old New 

Hospital 1 295 27.4 Hospital 1 367 421 

Hospital 2 40.3 50.0 

37.0 49-5 


Hospital 
ital 2 34 4 
Hospital 3 304 ns Hosbali — 77 — 


262 /Psycholegal Issues Affecting the Care and Treatment of Patients 


J. DISCUSSION 


There are no significant differences in the frequency of appropriate ое 
sions of involuntary patients to mental hospitals with the change in t 
y M this conclusion does not obviate the necessity of examining 
the data in more detail for a content that has been modified during the 
ten-year period examined in the study. For example, part I of the u— 
for commitment, the identification of pathology, is very similar under bot! 
the old and new laws, and, as would be expected, there has been no 
increase in the reporting of a person's pathology (part I) with the change 
in the law. Part II, however, is substantially different: The old statute 
simply referred to conduct ‘‘which clearly violates the established laws; 
ordinances, conventions or morals of the community;" the new regula- 
tory language narrowed the criteria to "grossly impairs judgment, 
behavior, capacity to recognize reality, or ability to meet the ordinary 
demands of life." With this change, there has been an increase in the 
reporting of part II, the impairment of function. Thus, the significant 
difference in the reported material appears to reflect the awareness of this 
change. 

The decrease іп age of the sample appears to reflect the trend away 
from long term, involuntary admission of those who would earlier have 
been considered in need of treatment, particularly because of geriatric 
problems and other infirmities of age, both mental and physical- 
However, unless there is a very substantial risk that these infirmities place 
the individuals in physically threatening circumstances, involuntary a* 
mission is not statutorily acceptable. There has also been an increasing 


trend toward referring geriatric cases to nursing homes during the later 
period under the new law. 


The trend for each of the sam 
number of prior admissions, fr 
mean number of weeks of hos 
the change in the law. Earlie 


Я in the 
pled years also reflects the increase in th 


lead to a return to the hospital, arrest 
higher rate of recidivism. In 
lent and non-violent offense 


nia for involuntary confinements, arrests for violent offenses involving 


* Lanterman-Petris-Short Act of 1967, implemented July, 1969. 
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bodily harm have occurred three and one half times more frequently. His 
study examined a cohort of California patients hospitalized from June 
1972 to December 1973, dates consistent with our study. 

Earlier studies had found to the contrary, that mental patients were less 
violent or no more violent, than the general population (Pollock, 1938; 
Gulevich and Bourne, 1970). Our data suggests that there is an increased 
emphasis by mental health professionals and hospitals on issues of vio- 


lence. Dangerousness has become the paramount concern in making a 


determination to hospitalize those in particular who are perceived as 


dangerous toward others. 

| The references to material reflecting a likelihood of serious harm were 
significantly increased under the new law when opinion data was pooled 
With factual evidence data; however, when factual evidence is presented 
alone, an increased frequency is found after the change in the law, which 
does not reach significance, though the trend is in the expected direction. 
These data suggest that since the change in the law, there has been a 
Sensitization or awareness on the part of the admitting physician that 
material reflecting the risk of serious harm is important to justify an 
€mergency admission. Yet, it appears that physicians often rely on opin- 
‘ons and not facts to support their belief in the need for hospitalization. 

nless there is an adherence to factual evidence, the legislative intent to 
narrow the criteria for involuntary admission will be thwarted, and the 
Intended protection of the subjects in emergency admission denied. u 
fortunately, until case law interprets the statutory law, recognition o 
Opinion evidence is likely to continue by some judges in Massachuset 

Involuntary admissions based on danger to self significantly decrease 
"n the passage of the new law. The increased emphasis on the protec- 
tion of society as the primary reason for involuntary hospitalization ap- 
Pears to be reflected in these data. The increased civil libertarian ers 
On the right of the individual to be at liberty, unless the dang" to self is 
Clearly evident, may have resulted in a less frequent use of involuntary 


admissions j Б 

sions in the harm to self category. i 
МАЕ ^ mit- 

= conclusion, the narrowing of the criteria for nomna трі 

: ents has undoubtedly had a significant impact upon seminat 

в throughout the country. The increased emphasis pee italized 

Teatment programs has been another factor in reducing dens in pol- 

Patient Population in Massachusetts, aS elsewhere. These c 

3 tary admis- 

Sio; data are presented in a relative Sense» since the sum у ne admissions to 

ment 9n all grounds has been dramatically curtailed. In Mesure period, voluntary’ 

a tal hospitals dropped from 14,803 in 1969 to 11,096 in 1975. ue mmitment (over ten 

aye sions increased from 23% to 66.7%, and prolonged involuntary co 

has decreased from 8.1% to 1.3%. 


* All these 
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icy have resulted in more freedom and less hospitalization for many E 
dividuals who would have been in locked wards in Massachusetts p 
the advent of the Community Mental Health Act. A proper order for 
involuntary hospitalization can be made only when а 
documented. Yet, there аге apparent trade-offs that must be carefu y 
scrutinized. The deviant behavior reflected in part II of the mental illness 
definition and the LSH requirement bring criminal justice and ipe 
health systems to the crossroads where joint decisions are essential an 
basic policies and values for both Systems should be re-evaluated. 
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Due Process of Law and the 
Attitudes of Professionals 
Toward Involuntary Civil 
Commitment 


Lynn R. Kahle and Bruce Dennis Sales 


INTRODUCTION 


Involuntary civil commitment for mentally ill individuals has been 


D Tied by society since the beginning of our nation (Brakel and Rock, 
1). This legal procedure is usually justified as being in the best interest 
ment 


n mentally ill individual, since he or she will be subjected to treat р 
a make him or her ‘‘more normal." A careful analysis of the 
"Ehe get and care that institutionalized individuals have ose 
вън deno d committed and of the prognosis of cure as a -— т e 
prof, ment has, however, led mental health lawyers and ment ealt 
нн one to raise the question of whether we are committing an e 
Мт in his or her best interests, OT whether we are Ley mend 
Ple tuals in order to remove an eyesore from society s view. For P | 
t » in the now famous Supreme Court case of O'Connor v. Lees e 
in Court noted that, although Mr. Donaldson had been in à mental he 
Sttution for over 20 years, the only therapy that he had received was 


i 5 gratefully acknowledge the tireless efforts 
а. acknowledge 
im i А ti presented here. 


Л In assisti Р А 
limit sisting with the collection of the data ‹ 
апа id ees of the research reported here may be found in Kahle an 

аће, Sales, and Nagel (1978). a 
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"milieu therapy," which consisted ofsitting in a room with other mentally 
ill people. The Court ruled that Mr. Donaldson must be set free. 

In another landmark decision, a federal district court in Wisconsin was 
faced with a constitutional challenge to the very process whereby an 
individual is placed in an institution against his or her will (i.e., involun- 
tary civil commitment).? After hearing all of the evidence, the court ruled 
that the Wisconsin statute was unconstitutional, because it did not afford 
the individual alleged to be mentally ill sufficient rights in order to contest 
the allegations during a fair and impartial hearing of the facts. The 
rationale behind the court's position was that involuntary civil commit- 
ment is a deprivation of liberty, similar to incarceration following a crimi- 
nal offense. Because an individual loses his or her liberty and will be 
confined in a mental health institution, often for an unlimited length of 
time, it is mandatory that the individual receive a full and fair hearing. 
Since the Wisconsin case, a number of states have revised or are revising 
their commitment laws in order to insure that the commitment procedures 
provide adequate protection of the constitutional rights to a fair hearing 
and due process of law. Change has not come simply or easily: Some 
psychiatrists, and perhaps other mental health professionals as well, do 
not agree with the liberalization of the commitment laws (e.g., Treffert. 
1975); for example, when a new bill 3 was introduced in the Nebraska 
Legislature, the psychiatric community represented through the Ne- 
braska Medical Association attempted to introduce 27 different amend- 
ments, many of which would have decreased the due process rights of the 


subject of the commitment petition. These traditional attitudes may affect 
the implementation of revised statutes. 
Conformity to the law 
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that mu j 
health pd i here: 1) What are the attitudes of lawyers and mental 
health potueris toward involuntary civil commitment? 2) Do mental 
тена те E на from lawyers concerning their attitudes toward 
diverge oh "P gei and best vehicle for commitment? 3) If attitudes 
о orta iw bs ritten law, will professionals then conform in their 
they think it shoul be > ill they do everything possible to apply the law as 
Sissi зе be? and 4) Are the professional organization lobbies 
propüsed Pe d their membership before legislative bodies on 
The enge nges in commitment laws? 
mecha M" of А study is to provide empirical evidence about the 
lawyers 7-0 iatrists, clinical psychologists, and mental health 
related to EE civil commitment procedures and the rights 
safeguards. We e civil commitment, particularly due process 
Binary röle durna fh these three professional groups because of their 
sionals have b ring the commitment proceedings. Mental health profes- 
because then een divided into psychiatrists and clinical psychologists, 
differences in ery different training that each group undergoes may lead to 
mental E towards commitment. It was initially expected that 
toward ваља Gn as a group should be significantly more oriented 
есацве пиа of due process of law than mental health professionals 
Psychologists А egal training. Furthermore, it was predicted that clinical 
because ori should be more due process oriented than psychiatrists 
ata, heirs que emphasis in the training of clinical psychologists on 
Were found тан verification, and accountability. Even if no differences 
mation eg te groups, this study should yield important infor- 
Pects of th e attitudes of these professionals toward the various as- 
deciding = commitment process, which could substantially aid states in 
reform ig и a what approach or approaches toward mental health law 
With the I wed as appropriate by the primary professionals who interact 
We would Sd health system. In instances where disagreements exist, 
iscussiong M that this research would provide a detailed agenda for 
Specific issu mong the professionals, legislators, and others about the 
Port. es in involuntary civil commitment in need of change or sup- 


METHOD 


0 psychiatrists (general members, fel- 
and distinguished fellows) randomly 
of the American Psychiatric 
domly selected from the Bio- 
hological Association (only 


Sub; 

l sag for this study included 44 

Sted | ember, life fellows, 

sociation, the Membership Directory 

8raphical г Дур clinical psychologists ran 
irectory of the American Psyc 
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members of the Division 12, the Division of Clinical арака кана 
practicing attorneys who subscribed to the American Bar ги А 
Mental Disability Law Reporter (N = 64). Only people with addre 
i ates were selected. . 

ko m argued that our sample of lawyers is not per pes ie 
lawyers in general. In fact that may well be true: Lawyers who oe 
Mental Disability Law Reporter are probably actively involved Pals is 
disability law and are responsible for much of the changing law; i = 
true, then they are different from most lawyers, who may never en si 
commitment case or do any work in this area. However, it is v 
lawyers who are active in mental disability law that we are intereste ic 
since it is their opinions that are most knowledgeable and potentially m 
influential in shaping this area of law. | - 

The general methodology for the survey followed approximately le 
outlined by Dillman, Christenson, Carpenter, and Brooks (1974). Mp 
on each list were mailed an introductory letter, the questionnaire, a rep P 
envelope. and a reply post card. The reply post card allowed respondent 
to indicate that they had responded, while returning their questionnaires 
anonymously. Three days after the initial mailing, all people on the E 
received a thank you/reminder post card. People who had not responde 
after approximately one month were sent a replacement ионов 
and people who still had not responded after the second month receive 
another replacement questionnaire by certified mail. Within each of the 
three professions, names were randomly assigned to receive their ques- 


tionnaires with either a Psychology Department or a Law College return 
address. 


The questionnaire consis 
attitudes toward traditional, current 


following section. 


P , f 
On most items Tespondents were asked to indicate their degree s" 

agreement with a statement on a Scale ranging from strongly о > 

(= 1) to strongly agree (= 7). We rather arbitrarily defined means in t 


lower third ofthe scale (1 to 3) as disagreement, means in the middle third 
of the scale (3 to 5) as undecided, and 


(5 to 7) as agreement. In a few і 
the ranking of items offered 
about opinions within groups. 
For inferences about differenc 
one-way analysis of variance wit 
at least 99.5% certain that obse 


a 
es between the three groups, we ин in 
h alpha — .005; that is, we wanted to и 
rved differences between the groups We 
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not due to random fluctuations in the data. Although some social scien- 
tists may object that this criterion is a bit conservative, we felt that it was 
appropriate for this research, because of the rather large sample sizes, the 
large number of tests performed, and because of the importance of our 
inferences. Throughout the remainder to this chapter, we shall present 
only the overall mean when the three groups do not differ, and three 
Separate means when the three groups do differ at a statistically significant 
level, unless specifically noted otherwise. 


RESULTS AND DISCUSSION 
Response Rates 


This three-mailing design yielded completed questionnaires from 67 per- 
cent of the subjects. Among psychiatrists there were 264 respondents (60 
Percent); among clinical psychologists there were 316 respondents (72 
Percent); and among mental health lawyers there were 50 respondents (78 
Percent), Non-respondents who indicated why they did not respond gen- 
‘rally claimed, in order of frequency, that they were unfamiliar with the 
topic, retired, or found the length of the questionnaire too imposing. 
of was only one statistically significant difference due either to wave 

SPonse or to an interaction between wave and profession, which is 


le MES Р 
58 than опе would expect by chance; therefore, this difference will be 


discounted, 


Sh 
Ould Involuntary Commitment Be Abolished? 


Although t 


rejected t he three groups differed slightly on this question, they all 


he Statement, ‘Involuntary civil commitment should never be 
= 2.20) E. (psychiatrists) = 1.54; X (psychologists) = 2.32; X (lawyers) 
One Assu ne might advocate abolishing involuntary civil commitment if 
that dum that there is no such thing as mental illness (Szasz, 1961), 
Peteeives theres to therapy) only occurs when the target person (patient) 
oyt, 1971) he or she has entered the situation voluntarily (Collins and 
With t rou. ^ed that mental illness problems are more expeditiously dealt 
Er Eh legal channels other than involuntary civil commitment; 
> respondents apparently rejected these positions. 
Ww 
T "9 Should Be Committed? 
abl 
aw tow shows that all three groups agreed with the current trend in the 
tary e Iequiring both dangerousness and mental illness for involun- 
"тістеп. The respondents rejected the use of mental illness 
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alone as a satisfactory standard for commitment. The reason for this 
current trend is that mental illness alone should not be used to justify a 
curtailment of liberty as great as involuntary civil commitment normally 
involves. Thus, courts and legislatures have generally added the criterion 
of dangerousness, which severely curtails the number of people subject to 
commitment, while at the same time ensuring it for those whom they 
believe are most in need of it. 


Table 12.1. Items on which respondents agreed concerning 
who should be committed. 


Means Questions 
Involuntary civil commitment should be allowed if a person is: 
6.35 dangerous to others and mentally ill. 
5.89 dangerous to self and mentally ill. 
3.08 mentally ill only. 


What Is Mental lliness? 
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Table 12.2. Definitional components of mental illness on which 
respondents agreed. 
Means Questions 


When menta] illness is used as a criterion for involuntary civil commit- 
ment, this phrase should include: 


nor psychosis (severe inability to cope with reality). 

2.51 neurosis (moderate inability to cope with reality). 

3.03 sociopathic personality (inability to conform with prevailing social 
243 norms). . | | 

Ж: personality trait and pattern disorders (maladaptive character). 

253 difficult for own family to manage, but not dangerous. 

95 difficult for society to manage, but not dangerous. 

1.90 neglects family obligations, but not dangerous. 


Table 12.3, Definitional components of mental illness on which re- 
spondents disagreed. 


Means Questions 


P 
Sychlatrists Psychologists Lawyers 


When mental illness is used as a criterion 
for involuntary civil commitment, this 
phrase should include: 


3.89 3.24 2.92 drug addiction. 

3.89 3.06 2.94 alcoholism. 

$23 4.38 5.02 organic mental illness. 

301 3.11 2.91 in need of custodial care, but not in need 
of treatment. 


What Is Dangerousness to Others? 

appeared to 
is time with 
respon- 


ce les 12.4 and 12.5 we find, once again, that respondents 
Tes T restricting whom society may commit involuntarily, this 
ijs to defining dangerous to others. The only category which 
rem 5 wanted to include in this definition was physical harm. Respondenti 
an ained undecided about property damage, sexual imprudence, x 2 
pa: mh and Psychological harm. The respondents favored the use о bot 
St behavior evidence and predictions according to the last item in Table 
eis In the case of past behavior, a comparison of items shows that all 
Oups endorsed the use of both recent and substantial. In the case of 
Predictions, all groups always preferred the use of ‘‘is imminently likely. 
1 Several cases the lawyers actually rejected a standard for defining 
апвегоиѕ to others for lack of the word imminently. | 
е bewildering result from Table 12.5 is that on the first item, respon- 
xe ts did not reject dangerous to others alone as a satisfactory criterion 
involuntary civil commitment; in fact, clinical psychologists weakly 
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Table 12.4. Aspects of dangerous to others on which respondents 
agreed. 
Means Questions 


When dangerous to others is used as a criterion for involuntary civil саде 
mitment, one of the components of this phrase should be “a person who: 


3.22 is imminently likely to make imprudent sexual decisions." 

3.19 has recently made imprudent sexual decisions." 

5.99 is imminently likely to harm another physically.” 4 и 

5.84 has recently harmed another physically and in a substantial manner. 

5.24 has recently harmed another physically." 

3.87 is imminently likely to damage another's property." z 

4.03 has recently done substantial damage to another's property. 

3.66 has recently damaged another s property." 

3.29 is imminently likely to harm another PSychologically.'" 3 

3.64 has recently harmed another PSychologically and in a substantial man- 
ner. 

3.26 has recently harmed another Psychologically.'* 

3.76 is imminently likely to place others in fear of harm." 

4.04 has recently placed others in fear of substantial harm." 

3.65 


has recently placed others in fear of harm." " 5 
2.90 Each item beginning with **has'" from above would be preferable if the 
word recently were omitted. 

When dangerous to others i: 
mitment, this criterion sh 
likelihood of future occu 


5 used as a criterion for involuntary civil com- 


i e 
ould include both a recent occurrence and thi 
rrence. 


Table 12.5. Aspects of dangerous to others on which respondents 


disagreed. 
Means Questions 
Psychiatrists Psychologists Lawyers 

rA 
4.09 5.29 3.50 Involuntary civil commitment should ^ i3 
lowed if a person is dangerous to ot EI 
When dangerous to others is used as a E 
rion for involuntary civil comm ase 

one of the components of this phra 
should be “a person who: deci- 

2.91 2.85 2.06 is likely to make imprudent sexual de 

sions.“ P 
5.33 5.10 4.24 is likely to harm another physically." . 
3.75 3.35 2.39 is likely to damage another's PORE ajo 
3.11 3.01 2.27 is likely to harm another psycholog 
саћу.“ f 

3.48 3.47 2.63 is likely to place others in fear © 

harm." 


; however 
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Prediction of dangerousness shows that there is a strong tendency to 
overly predict. If this criterion were encompassed in the law, a number of 
individuals would probably be detained, due to predictions of dangerous- 
ness, who would not have done anything dangerous if they had been 
allowed to remain free (e.g., Monahan, 1975). We will further discuss 
problems concerning the prediction of dangerousness in the section on 
evidence. 


What Is Dangerousness to Self? 


Tables 12.6 and 12.7 show that respondents generally favored a restrictive 
definition of dangerous to self, too. On Table 12.6 items, all groups en- 
dorsed only the likelihood of suicide or serious physical harm as a suffi- 
cient definition of dangerous to self, although the groups were undecided 
about whether an inability to provide for one’s own basic needs should fall 
Within commitment laws. In addition, although each of these criteria is 
based upon an assessment of likelihood, which necessitates a prediction, 
the last item in Table 12.6 shows that respondents favored the use of both 
Past behavioral evidence and the use of prediction in the determination of 
dangerousness to self. This combination should decrease the number of 
committable people and increase the accuracy of judgments about 
tho Berousness to self. This result also clarifies much of the ambiguity of 
€ middle three items in Table 12.7: Although the clinical psychologists 
Were undecided about the use of past behavioral evidence alone, they 
Clearly supported its use in conjunction with predictions. The last item in 
able 12.7 Shows that psychologists and lawyers favored only recent 
Shavioral evidence, although psychiatrists also approached this view. 
z Summarize the results thus far, it appears that the most acceptable 
и erion for involuntary civil commitment, according to the respondents, 
ould read as follows: 
Person may be involuntarily committed if he or sh 
T She both (a) is imminently likely to and (b) has recently: 


erit 


e is psychotic and if 
he о 


L 
attempt(ed) suicide or 
у ause(d) serious physical harm to self or | 
àrm(ed) another physically in a substantial manner. 


ommitted when com- 


Such 5 | 
h the present trend in 


m definition limits considerably who may be с 
Ted 


with many current laws, but it is consistent wit wer ее 

men, mitment laws. Although some people hold a stere v cadem 

in ntal health professionals want wide discretionary powers in "e 
Vo Should be committed, the respondents disprove this belief. 
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Table 12.6. Definitional components of dangerous to self on which 
respondents agreed. 
Means Questions 


When dangerous to self is used asa criterion for involuntary civil sea 
ment, one of the components of this phrase should be “a person who: 


5.80 is likely to commit suicide." 

4.33 is unable to provide for own basic needs." 

2.75 is likely to make imprudent economic decisions." 

5.61 is likely to cause serious, physical harm to self." У 
5.18 When dangerous to self is used as a criterion for involuntary civil commit- 


ment, this criterion should include both a recent occurrence and the 
likelihood of future occurrence. 


Table 12.7. Aspects of dangerous to self on which respondents disa- 


greed. 
Means Questions 
Psychiatrists Psychologists Lawyers 
al- 
4.76 4.63 3.04 Involuntary civil commitment should af 8 
lowed if a person is dangerous to 5' “on 
When dangerous to self is used asa xU * 
for involuntary civil commitment, d be 
the components of this phrase shou 
“а person who: it 
5.42 4.61 5.10 has recently attempted to comm 
suicide." 8 
307 2.39 1.80 has recently made imprudent есопот! 
decisions." scal 
365 4.85 5.02 has recently caused serious, physic? 
3.05 2.73 harm to self. 


if 
1.86 The above three items would be preferable 
the word recently were omitted. 


When Should Commitment Hearings Be Held? 


One possible response to this 


А е question would be, “Never”; our respon 
dents did not giv 


€ this response, however. All groups agreed that "Corg 
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Table 12.8. When decisions about commitment should be made. 


Means Questions 


6.56 days If a preliminary hearing is required to evaluate the evidence prior to a final 
hearing, how long after the individual was taken into custody should the 
hearing be held? Please give, in days, the longest wait which should be 

153 allowed. 
25 days How long after the individual was taken into custody should the final 
hearing be held? Please give the longest wait which should be allowed, 

32 again in days. 

30 months How frequently should status and treatment reviews be held after an in- 
dividual has been involuntarily committed? Please give the longest dura- 
tion between reviews which should be allowed, in months. 


Who Should Make the Decision to Commit? 


The groups showed very little agreement concerning whom society should 
entrust with the power to commit, at least with respect to the options with 
Which we provided respondents in Table 12.9. The psychiatrists do not 
rate any potential decider above five; from their rank orderings, we might 
Conclude that psychiatrists would like to make the decision themselves, 
ЧЕ the lawyers rejected this option, and the psychologists were un- 
decided. Lawyers endorsed judges, but the mental health pr 
нена undecided about this possibility. Interestingly, none of 
ere sold on having juries make commitment decisions. 
us compromise solution favored by the psychologists—a board of 
People—was at least not rejected by the psychiatrists and the mental 
ealth lawyers. If a board decides whether a particular person should be 
-ommitted, all respondents agreed that a psychiatrist and a judge should 
eli 9n the board, Lawyers and psychologists supported the ње 
i nical psychologist, and the indecision about whether lawyers sho 
eluded was at least in the direction of having lawyers on this board. 
s Criticism that may be made against such a board is that it would not 
SEINS due process protections during a hearing so adequately as aig 
le law would. Although this is possible, it need not be the case: * 
Bislature could authorize the board to provide full due process rights 
aing the hearing and require that there be an automatic right of appeal to 


: i i H * H 
i district court de novo. This combination should give subjects ak 
Tanitment petiti i ich they would receive in a с 
etition the same rights whic y 
x b ded benefit of having the case 


aw, except that there could be the ad ; A 
heard before individuals knowledgeable about mental illness.’ oor 
me research in social psychology leads one to expect d € rc 
ee by a board would more closely approximate societal value 

"ld individual decisions (see Pruitt, 1971). 


ofessionals 
the groups 
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Table 12.9. Items concerning who should make the decision to 
commit. 


Means Questions 
Psychiatrists Psychologists Lawyers 


The decision to commit а person involuntar- 
ily should be made by: 


4.77 4.20 5.81 a judge. 

2.85 3.37 3.78 a jury. | . ЋЕ 

3.83 4.15 4.94 а jury, if the person in question, ог 
legal counsel, requests a jury. 

4.88 4.11 2.88 a psychiatrist. 

3.48 2.58 2.24 a physician. 

3.16 4.16 2.63 a clinical psychologist. 

4.03 5.60 3.33 a board of people. . ith the 

4.64 5.20 4.29 person or people wassociated with n 
institution to which the person 
question will be sent. а. ане 

If the decision to commit a person is ma ld 
by a board of people, this board shou 
necessarily include: 

6.41 5:92 5.60 a psychiatrist. 

4.57 3.63 4.28 a physician. 

4.49 6.03 5.23 à clinical psychologist. 

4.86 4.05 4.53 one of the above three. 

4.81 4.93 5.00 a lawyer.* 

5.48 5.34 5.33 a judge.* 


* On this item the means for the three groups do not differ significantly. 


The psychologists were 


iss А " ; ts 
Sensitive to the potential conflict of interes 
which might arise if the de 


e z b 
cision to commit someone were to be made bY 


more cordially after commi 
sary of the patient at a rec 


Where Should Commitment Hearings Be Held? 


In Table 12.10 lawyers r 
but, in all other cases, 
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Table 12.10. Means concerning where the commitment hearing 
should be held. 


Means Questions 


Psychiatrists Psychologists Lawyers 
Commitment hearings should be: 


4.73 4.66 3.84 in an informal setting. 

3.19 3.37 4.92 in a court room. 

4.63 3.26 2.76 in a hospital. 

3.88 3.87 3.78 in any place that provides a formal setting. 


Part of the person(s) deciding whether to commit an individual; neverthe- 
less, in some cases, holding a hearing in a hospital may be essential, given 
ап acute disability of a particular person facing commitment. 

We might speculate that lawyers associate due process protection with 
the court room, viewing the setting as one important contributor to the 
frame of mind of the person(s) making the decision to commit. The as- 
Sumption about the importance of stimulus control in this setting is par- 
Ucularly intriguing and should be further explored. Lawyers, however, 
may simply be more at ease in the court room, and mental health profes- 
Slonals may prefer informal settings, because of the emphasis on flexibil- 
ity and informality in their training. Whatever the reason, further research 
Needs to be done on what environment will promote the fairest hearing for 

9th the individual's and society’s interests. 


What Evidentiary Rules Should Be Used In 
9mmitment Hearings? 


For the first three items in Table 12.11, we borrowed Stone's (1975) per- 
centage definitions of the most common evidentiary standards used in the 
AW. Although these percentages are nowhere sanctioned by the law, they 
do illustrate the rank order of these standards. We thought that they 
Would be helpful to mental health professionals who may be less familiar 
wath evidentiary standards than lawyers. В 
All the groups endorsed “оп a clear and convincing proof, although 
1 clinica] psychologists ranked "beyond a reasonable doubt" even 
S iEn Both of these criteria are currently being used,? although the trend 
more toward using the former criterion. For example, iO 
Commitment for mental illness and dangerousness is a civil (not crimin : 
ction; thus, only a civil standard of proof would normally be варі 
preponderance of the evidence; on a clear and convincing proof). Unless 
S8islature would set the standard at "beyond a reasonable doubt, 1028 
eubtful that a court would impose this higher burden. However, since a 
“Tson’s liberty is at stake, the preponderance standard may be unaccept- 


al 
ble even if mandated by the legislature. 
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Table 12.11. Means concerning commitment hearing evidentiary 
criteria. 
Means Questions 
Psychiatrists Psychologists Lawyers 


The decision in an involuntary civil com- 
mitment hearing should be based: 


4.74 3.66 3.02 on a preponderance of evidence (at 
least 51% certainty). 

5.10 5.08 5.06 on a clear and convincing proof (ap- 
proximately 75% or more certainty). 

4.04 5.44 4.12 beyond a reasonable doubt (арргохі- 
mately 90% or more certainty). 

2.57 3.78 3.80 on criminal law rules of evidence (more 
stringent than civil law rules of evi- 
dence). 

4.10 4.35 on civil law rules of evidence.* 
3.71 4.93 4.00 on separate rules of evidence which 


closely approximate criminal law 
rules of evidence but which do not 
employ the label “criminal.” 


* On this item the means for the groups do not differ significantly. 


As noted earlier, all three groups favored the use of predictions of 
dangerousness as a prerequisite criterion for involuntary civil commit- 
ment. Table 12.12 shows the respondents' estimates of the predictive 
accuracy of current methods of assessing dangerousness. It is surprising 
that the lawyers, who typically have no training in data analysis, did not 
differ from the mental health professionals in their impressions of the 
predictive accuracy of dangerousness assessments. All three groups 
tended to overestimate the utility of dangerousness predictions when 
compared with most estimates presented in the research literature (e.£- 
Monahan, 1975; Morris, 1974); however, the respondents’ estimates 
nevertheless illustrate an evidentiary paradox when compared with the 
standards of evidence which respondents supported in Table 12.11. Оп 
the one hand, it is necessary to establish, with at least 75 percent cer- 
tainty, that a person is dangerous; but, on the other hand, we are not able 
to predict dangerousness with even 50 percent accuracy. Thus, we can 
never establish that a person is dangerous with sufficient certainty {0 
comply with the evidentiary standards. Since any argument based 0” 
probabilities can never be better than its weakest component, any conclu- 
sion based on dangerousness and all other information necessary 107 
commitment would still not comply with the percentage of certainty 
which the respondents wanted the evidence to meet. This paradox wil 


undoubtedly be the focus of considerable controversy concerning in- 
voluntary civil commitment in the near future. 


Another area of considerable controversy over evidence, at least 
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Table 12.12. Estimates of the predictive accuracy of dangerousness 
judgments. 
Means Questions 


Psychiatrists Psychologists Lawyers 


Please estimate the percentage of accurate 
predictions which are made with current 
methods of predicting dangerousness: 


a 13% 46.64% 46.03% to self. 
51% 45.56% 42.00% to others. 


Note: um " ger 
te: The above means are not significantly different statistically. 


among the three groups we surveyed, has to do with the evidentiary 
stature of the clinical psychologist's testimony. Table 12.13 displays the 
mie Which suggest that clinical psychologists would like to have a 
eed role when testifying than they are accorded in some jurisdictions. 
i xcept for the interpretation of biochemical or clearly medical informa- 
lon, clinical psychologists wanted equal evidentiary stature with 
PSychiatrists; the psychiatrists and lawyers were undecided about grant- 
ing this equality. For psychiatrists, this rating may reflect their traditional 
concern over protecting their guild interests. For lawyers, however, a 
Plausible reason is not self-evident: It may be that lawyers assume 
Psychiatrists are more qualified than psychologists, since law schools 
Predominantly label their mental health law course, "Law and 

Sychiatry.’’ The real issue is, however, whether either group is qualified 
Y its training and experience to provide expert testimony. Some authors 
и forcefully argued that neither clinical psychologists nor psychiatrists 

Ould have prominent evidentiary stature (Ennis and Litwack, 1974; 

orse, 1978). Since psychological and psychiatric tests and methods 
oe have suspect reliability and validity, there appears to be no simple 

ton to this professional controversy. 


Table 12.13. Means concerning the evidentiary status of psy- 
chologists' testimony. 


Means Questions 


Ps 
YChiatrists psychologists — Lawyers 


The clinical psychologist 5 testimony should 
have equal weight with the psychiatrist s 
testimony in a commitment hearing: 


P 5.52 347 always. 
E 1.41 2.04 never. | " 
:90 2.05 3.91 only in matters of interpreting psy- 


chometric data. 


iia xcept in matters of interpreting 
di xdi " пене са! or clearly medical infor- 


mation. 
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? 
What Rights Should Be Accorded with Respect to Commitment? 


Tables 12.14 and 12.15 display data on the respondents’ gaa edo 
during and after involuntary civil commitment proceedings. e siae 
are at the center of the discussion about whether there shou red 
attention to due process of law in civil commitment. One unas jetri- 
mitment maintains that ensuring the protection of rights cou aca Bi 
mental to the recovery and treatment of a mentally ill person A зове 
intense emotion which can ђе associated with legal hearings. n ed 
view of commitment holds that in matters of deprivation of а id of 
essential to protect the alleged mentally ill person from the dee hus 
arbitrary, capricious, or malevolent decisions and that thus careful a tie 
tion should be paid to rights and the due process of law. Most i api 
respondents apparently favored the second alternative, althoug 
was some indecision, especially among the psychiatrists. . f legal 
One important right for an individual facing commitment is that o и 
counsel; this right is necessary, because the individual is almost s pisa 
have little legal knowledge about commitment proceedings. If the E 
dividual wishes to contest a commitment, legal counsel will be epic 
able in the preparation and presentation of a defense. Yet Stone des id 
reports that while 42 jurisdictions provide for a right to legal counse sel 
commitment proceedings, only 24 provide for the appointment of as 
when the individual facing commitment is indigent; thus, poverty preme 
unequal justice. It is laudatory that all three groups of responde 


Table 12.14. Rights on which respondents agreed. 
Means 


Questions 


+ F ae 5 ] er- 
During the process of involuntary civil commitment proceedings, the Р' 
son in question should have the right to: 


6.49 legal counsel, 
6.47 legal counsel, even if indigent. 
6.36 adequate written notice of all hearings relevant to the case. 
6.07 have an independent examination, even if indigent. 
6.01 have own witnesses. 
5.88 have adverse witnesses cross examined, the 
An individual who has been involuntarily civilly committed should have 
right to: 
6.55 treatment. 
6.16 keep and wear own clothing. 
5.58 communicate without censorship by telephone in privacy. üb: 
5.74 communicate without censorship by sealed envelope through the P 
lic mails. 
6.30 keep a small amount of funds for personal expenses. 
6.40 have access to a patient grievance procedure. 
5.40 independent review of case at any time upon request. 
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Table 12.15. Rights on which respondents disagreed. 


Means 
Psychiatrists Psychologists 


Lawyers 


Questions 


6.08 m 
5.83 DS 
5.87 T 
4.88 

487 id 
4.34 ái 
4.10 

4.92 "4 
335 4.76 
4.24 - 
4:98 4.95 
330 3.11 
$20 5.49 
489 3.98 
4.79 

as 2.91 


6.76 


5.68 


During the process of involuntary civil 
commitment, the person in question 
should have the right to: 

adequate written notice of reasons for 
invoking commitment proceedings. 

adequate written notice of the way the 
hearing will be conducted and the 
rules governing it. 

adequate written notice sufficiently 
early to prepare a defense. 

be informed of his or her diagnosis. 

have access to prior mental records if 
the person’s history is to be brought 
up in the hearing. 

have access to prior mental records. 

An individual who has been involuntarily 
civilly committed should have the right to: 


refuse treatment. 

challenge the treatment plan. 

have access to all records regarding his 
or her case. 

have access to all records regarding his 
or her case, unless harmful. 

have a date specified upon commitment 
of when the commitment will cease. 

Involuntary commitments should be for 
an indefinite length of time to prevent 
patients who are not fully well from 
being discharged. 

When the right to refuse treatment is in the 
law, this right should apply unless: 

a short term imposition of drugs is 
necessary because there exists an 
imminent danger of serious harm to 
self or others. 

treatment will lead to a more prompt 
cure. 

treatment will lead to an earlier release. 

Individuals who enter a mental hospital on a 
voluntary basis should not be permitted to 
leave the hospital at their own discretion if 
it is not advisable from a medical stand- 


point. 


Strong] ; : 
Y support the right to legal counsel for all people facing commit- 


ent, 
if 
for. 


L 
сва! counsel may not, however, be very help 


ade » ы 
ан written notice about the time, place, | 5 
€ hearing are not supplied. Furthermore. adequate written notice 


ful in preparing a defense 
issues, and procedures 
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may be useless if it does not arrive sufficiently early to prepare a M 
Although the three professions differed statistically in their wt ET 
port for three of the four questionnaire items which xui I 
adequate written notice, in и EM group was well within 
ranting these rights. 

Соз de commitment has written notice and a и 
the next task is to gather and present information concerning his E oe 
case. Respondents favored a right to independent examination, eve ^ 
person were indigent. They also supported the rights to have witne re 
and to cross examine adverse witnesses. On other rights related to ye 
gathering of information, however, only the psychologists and pees d 
assented. The psychiatrists were undecided about whether the al "see 
mentally ill person should know his or her diagnosis and should xe 
access to prior mental records. The lack of this information would gre zn 
hinder the preparation of a convincing defense, since the two sides in 
dispute would have unequal information. ded 

All three groups agreed that a number of rights should also be affor и" 
to an individual who has been involuntarily committed. This Lager 
concer for rights by all three groups shown in the bottom half of in 
12.14 is interesting, because it conflicts with the stereotype of mer 
health professionals as individuals unconcerned with patient ар. ih 
to treatment, which will be discusse by 
groups favored the rights to communicate : 
y mail, to keep and wear one's own clothing, and to ac 
small amount of funds for personal expenses, Especially important d 
protecting the other rights of patients are the rights to a patient grievan 


H . . i a 
Procedure and to independent review at any time upon request. Again, 
three groups were willing to grant these 


Only Psychologists and lawyers were 
lenge the treatment plan and to have ас 


challenge, Since, as noted above 
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cases, such an exception to the right to refuse treatment may be necessary 
to maintain order in a mental health institution. This exemption could be 
abused, however, if one acknowledges that all patients who are commit- 
ted under statutes in which dangerousness is a criterion for commitment 
are by definition dangerous. 

Respondents were undecided about two other potential qualifications in 
the right to refuse treatment. Perhaps respondents realized that the right 
to refuse treatment involves a number of very complex issues when 
applied to mental health: To what extent should a therapist respect the 
religious convictions of a patient? To what extent may the nature of a 
patient's mental illness influence his or her ability to decide (e.g., in cases 
of paranoid or masochistic patients) to refuse treatment? Should the right 
to refuse treatment apply only to some types of controversial treatment 
(e.g., psychosurgery or electroconvulsive shock therapy)? Particularly 
complex issues arise in connection with the right to refuse treatment when 
one considers that many mental health professionals are also research 
Scientists, The ethical questions associated with research on human sub- 
Jects are myriad. The researcher has obligations both to protect his or her 
Tesearch subjects and to help future generations of patients. 

The opposite of the right to refuse treatment, the right to treatment, 
appears to be one of the most controversial topics in the literature on 
involuntary civil commitment (e.g., Golann and Fremouw, 1976). It was 
the least controversial right among these respondents (see Table 12.14). 
Nevertheless, the data in Table 12.16 raise some questions about the 
nature of the conviction in the right to treatment among the respondents. 
Although respondents supported a right to treatment, the mental health 
Professionals were undecided about whether to allow commitment if no 
treatment were available, and all three professions were undecided about 
whether involuntary civil commitment should be allowed only if treat- 
Ment is likely to be effective. To take either equivocal position is prob- 
€matic. If patients have the right to treatment, but are involuntarily 
Committed when no treatment is available, commitments would undoubt- 
edly be overturned on appeal." Furthermore. this logic may partially 
'mply a reluctance to make mental health professionals accountable for 
their treatment. But commitment without effective treatment is tan- 
‘amount to no treatment at all. In either case commitment becomes a form 
of preventive detention—something which is unpermissible under current 


Ys When done to individuals who are dangerous only. jose opel 
eled mentally i dangerous hve been shown to cons 1 
lly ill and В from the rest of the population 


oot danger to society than persons 
5 One, 1975), there is no justification for allo s 
Olely because the dangerous individual is also mentally ill. 


wing preventive detention 
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Table 12.16. Means of treatment availability prerequisites for com- 
mitment. 


Means Questlons 
Psychiatrists Psychologists Lawyers 


Involuntary civil commitment should be al- 
lowed only if: 


4.34 4.25 5.10 treatment is available. . 
3.46 3.83 4.29 treatment 's likely to be effective. = 
4.73 4.79 5.88 a less restrictive alternative for trea 


Kalb f 
ment with about equal likelihood о 
effectiveness is not available. 


m . : f 
The indecision of mental health Professionals with respect to the use "и 
less restrictive alternative therapies also is disturbing. It again raises t 


i i i : геппуе 
question of whether treatment is Sometimes a euphemism for preventi 
detention. 


Are There Other Issues in Commitment? 


Of course. A few of these issues are 
items deal with a few Professional iss 


expressed the Strongest interest in 


responsibility to potential 
therapist-client relationship, !? 
often overly predict dangerousn 
a way of becoming self-fulfillin 
professionals should have a legal 
of a patient's threats. 
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Table 12.17. Several other issues. 
Means Questions 


Psychiatrists Psychologists Lawyers 


4.27 4.45 4.45 Civil commitment is more a legal than a 
4.45 medical problem.* 

T 2.18 3.34 Mental illness is more à medical than a 
5.85 psychological problem. 

one 5.50 5.96 Civil commitment laws would be more ef- 


fective if (your profession) had a more 
41 important role in their development.** 
à 4.74 4.06 If a person is judged dangerous to others 
and not institutionalized, that person's 
therapist should have a legal obligation 
523 to warn potential victims of the danger. 
s 5.83 5.60 Involuntary civil commitment could con- 
ceivably be used as a tool for political 

suppression. 


* This di = 
** In BT is not statistically significant. к : 
ace of "(your profession), the name of the profession of the respondent was inserted (i.e., 


'S i i AL 
PSychiatrists, clinical psychologists, or mental health lawyers). 


Nei last item in Table 12.17 shows that all groups were concerned about 
Rei. pi for political abuse in involuntary civil commitment. This 
c. ntial was recently underscored when the World Psychiatric Associa- 
dm и Soviet psychiatry for allowing political dissidents to be 
the ified as mentally ill. The concern for political abuse may account for 
he general tendency of all our respondents to want due process protec- 


tio 3 ae 
ns provided to subjects of commitment petitions. 


DIFFERENCES RELATED TO RETURN ADDRESS, EMPLOYER, AND 


T 
HEORETICAL ORIENTATION 


s, addition to profession, we were able to separate our respondents along 
res Tal other dimensions. As mentioned in the Method section, some 
Pondents thought that they were responding to a survey sponsored by 
aw college, while other respondents thought that they were responding 
p сву sponsored by a psychology department (actually both of these 
ab mptions were true because the second author has a joint pou 
dia a law college and a psychology department). We were also a | to 
im е respondents according to whether their major source of employ- 
dies was government, private practice, OT academic, based on replies to a 
amd near the end of the schedule. Finally, we examined a 
Pie theoretical differences in psychiatry/psycholo£y influenced ow 
о ndents completed their questionnaires. The categories which we 

ered respondents for theoretical classification were behavioristic, 


о 
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humanistic, psychoanalytic, and other; we added one additional category: 
humanistic-psychoanalytic, because a number of respondents selected 
both of these classifications. For all of the analyses reported in this seci- 
ton (which are all statistically significant), we used the same alpha level as 
above (.005) to determine statistical significance, but we were unable to . 
include mental health lawyers in these analyses because of insufficient 
sample size. As above, the statistic we used was analysis of variance. The 
below interactions do not represent all interactions which were statisti- 
cally significant, only those interactions which were of particular interest 
to us; nevertheless, overall, we found far fewer interactions than we had 
initially anticipated. 

Dividing the respondents according to return address revealed some 
troubling findings: On certain questions, respondents appeared to change 
their views based upon whether their responses were to be sent to a laW 
college or a Psychology department: for example, when estimating the 
accuracy of predictions of dangerousness to others in Table 12.18 (prev! 
ct to Table 12.12), both psychiatrists and 
fident in predictions when responding to 4 
when responding to a law college. Perhaps 

greater likelihood of a psychologist to be 


compared with previous геѕеа! 
that research. 


Table 12.18. Interaction b 


return address in estimates of percentage of ac- 
curate predictions of dangerousness to others 
With current methods. 


etween profession and 


Return Address 


Law Coll. Psych. Dept. 
Profession Psychiatrists 40.63% 38.26% 
Psychologists 46.78% 44.17% 


“Involuntary civil commitment should Је 
us to others" (alone), which we first and 
2.5, we found an additional main effect: 
more likely to be undecided (X = 4.47) 
ogy department (X = 5.06). There are at 
which could be given to this finding: Оп 
have been under the stimulus control 

Tesponding to a law college, respondents 


, 
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bes Gece have been more conscious of the law and consequently 
dest que se ia preventive detention for dangerousness. On the other 
c A ents may have tried to project an image which they thought 
ај ice erui a ai to the interviewers. Only further research can 
Finally i t ep interpretations, or others, is appropriate. 

вка fo а А es 12.19 and 12.20 (previously discussed in Tables 12.15 
kow e E display more means which show differences in 
нет еа th professionals respond to different audiences. Psychia- 
еч еѕѕ favor of indeterminant commitments when responding to 
niet = than when responding toa psychology department, whereas 
à ки a тооке indeterminant commitments only when replying to 
‘her cd ні epartment. Psychiatrists were slightly more likely to agree 

mmitment is more a legal than a medical problem when re- 


Spondi 
in to a law college than a psychology department, whereas 
ogists took the opposite tactic. In general, psychologists gave 
partment, 


при responses when responding to a psychology de 
liso reci cipis gave more polar responses when responding to a 
mam d ursa may have been more at ease and therefore 
eT tg t when responding to fellow psychologists, whereas 
complish mo may have been more emphatic when they expected to ас- 
must be = in terms of legal reform. Moreover, it appears that caution 

rcised in accepting the views of any advocate of a particular 


Table 12.19. Interaction between profession and 

return address in response to the statement: 

“Involuntary commitments should be f 

definite length of time to prevent patients who 
are not fully well from being discharged.” 
Return Address 

Law Coll. Psych. Dept. 


3.03 3.65 
3.32 2.85 


or an in- 


DES 3 


Table 12.20. Interaction between profession and 

return address in response to the statement: 

“Civil commitment is more a legal than a medical 
problem." 


Return Address 
Law Coll. Psych. Dept. 


4.45 4.04 
4.82 


Pi | Psychiatrists 
rofession Psychologists 4.11 
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position without first recognizing that for whatever reason, the respon- 
dent may alter conclusions to different audiences. Often people attempt to 
manage impressions when presenting their attitudes (Kahle, 1978), and it 
is important to recognize that this process can occur in situations such as 
this one. People who conduct surveys on the attitudes of a particular 
target group toward some area of the law have to be sensitive to the 
possibility that respondents, answering the same questions, may express 
different opinions to different people. 

When dividing the respondents according to their source of employ- 
ment, we likewise discovered several differences which suggest that care- 
ful attention must be Biven to the employment of the professional in 
understanding his or her attitudes toward this area of the law. For exam- 
ple, private practice psychiatrists were more likely to be undecided about 
rights to communicate without censorship (originally discussed with re- 
spect to Table 12.14) than were the remaining psychiatrists and all 
psychologists. For communication by telephone, the private practice 
psychiatrists (X — 4.88) were the only group with a mean below 5.40; for 
communication without censorship by mail, private practice psychiatrists 
with a mean below 5.50. One possible 
be that private practitioners are more 
Ons can hurt their image or reputation, 
of obtaining new patients and therefore 
and government employees would not 
» because the former are less dependent upon 
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Table 12.21. Interaction between major 
source of employment and return address 
on the question about whether involuntary 
commitment could be used for political 
suppression. 
Return Address 
Law Coll. Psych. Dept. 


Source of Employment 


Govemment 4.93 5.97 
Private Practice 5.70 5.53 
Academic 5.94 5.38 


the law than responses to a psychology department. The government 
employees may have wished to appear concerned about political abuses 
to fellow mental health professionals but feared further legislation on this 
topic which would restrict them. Academicians, on the other hand, would 
be less likely to experience the direct effects of such new laws and hence 
mày be more concerned about obtaining laws which would protect their 
Profession's image. Moreover, one may expect that the divergent inter- 
ests, responsibilities, and pressures on mental health professionals in dif- 
ferent employment categories will influence their views on other issues as 
Well. When examining the response of a particular mental health profes- 
Sional, it is not sufficient to assume that one person represents his or her 
entire profession, since even within a profession there may be considera- 
ble variability, depending upon the major types of professional activities 
11 which the person engages. It is important to take a careful look at the 


Person’s 50 

i urce of employment. 

, Finally, we observed several differences among mental health pos, 

‘nals attributable to the theoretical orientation of the respondents, an 
ple outside of the 


Lum differences are ones which may easily ei a differences 
ental h А did not find as many 41 
ealth professions. Although we is inevitable 


Ue to theoreti tation as we had initially expected, it is 17 
that in some ee differences in goals and philosophies won 
"man nature will lead to different legal prescriptions; for example, tl e 
means in Table 12.22 show the considerable variability associated pra 
. 'eOretical orientation. Beyond the tendency of psychiatrists to Bus 


item lower, which we have already discussed with respe! pores 
Severa] Other factors appear to be operating here: This signi (^ cord 
lon appears in part to be due to the low ratings given by the тания 
op choanalytic and “other” psychiatrists Lim pon we E psp to 
Y de ieni interaction, this tim 

Partment. Another significant " itment (originally from Table 


e 
ер and wear own clothing after comm 
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Table 12.22. Interaction between profession, theoretical orientation, 
and return address on the right to adequate written notice suffi- 
ciently early to prepare a defense. 


Profession: Psychlatrists Psychologists 
Return Address: Law Coll. Psych. Dept. Law Coll. Psych. Dept- 
Orientation 

Behavioristic 6.15 6.33 6.36 6.38 
Humanistic 5.35 5.94 6.32 6.41 
Psychoanalytic 5.98 6.12 6.49 6.45 
Humanistic-Psychoanalytic 6.09 5.31 5.40 6.44 
Other 5.79 5.16 5.92 6.57 


12.14), existed between theoretical orientation and profession; it was ap- 
parently due to the lower rating by the psychoanalytic psychiatrists (X = 
5.76). We might venture an explanation for this finding by assuming that 
Psychoanalytic psychiatrists would place more emphasis than other 
groups on having the authority to control the patient’s identity by such 


ince identity is a more important construct 


CONCLUSIONS 


The above data should be 
ing revisions in their State’ 
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particular ri 
dur ees right, they were usually undecided rather than in opposition to 
In e a 
Mos сасон results of this survey are encouraging both for people 
четче де парне statutes which emphasize rights more strongly 
ected OF ditis wonder whether such laws would be followed even if 
behavior ја sen attitudes are often, but not always, predictors of 
deviatom From h 1974). Sometimes situational constraints will lead to 
Fa lesislature e ideals which people express in a survey; for example, 
E diner € a law which guarantees all of the due process rights 
health system = , but fails to appropriate sufficient funds for the mental 
attitudes з ipn that the rights can be protected, all of the positive 
facing commi ue process of law in the world may not help individuals 
mmitment to receive a fair and impartial hearing. 
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Factors Affecting the 
Patients' Rights Ideology 
of Mental Hospital 
Personnel 


Paul P. Freddolino 


INTRODUCTION 


In 
ot а. concern for patients' rights issues in mental health has 
legislation pied dramatic. Court challenges and new mental health 
new nikon m. on civil liberties and constitutional rights, have led to 
discharge "у treatment and care, institutional due process, and even 
clashes f previously institutionalized patients. This has led to 
Patient ca rom mental health professionals ostensibly concerned with 
jobs, and + issues, from employees of state institutions fearing loss of 
Patients in = community residents terrified by the presence of mental 
Respon eir neighborhood. 
Heheh ses of personnel in the men lth 
igh irea been varied. For some, the main issue h 
ment standards for all patients; for another g 


tal health field to extending patients’ 
as been maintaining 
roup, it has been the 


us material contained in this study appeared in my doctoral dissertation (Fred- 
lion for mo The research on which it is based was supported by a grant from the Founda- 
Rackha ental Health Research, Inc. Additional financial assistance was provided by the 
Comite: School of Graduate Studies at The University of Michigan, and support for all 
Герат отк сате from the Department of Sociology at The University of Michigan. 
2-MH n of this study was also supported by à NIMH Postdoctoral Fellowship (USPHS 
14583). I want to express my special thanks to Professor Oscar Grusky for his 


Extensi 
Sr 3 f A 
Ve comments on an earlier draft of this manuscript. 
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maintenance of civil liberties and due process in dealings with patients; 
for still others, it has been safeguarding the prerogative of mental health 
professionals to make final decisions about treatment. There is also а 
basic difference in values concerning the role of large state hospitals. 
Some people see large mental hospitals as a functional and necessary part 
of treating mental health problems. Others seem unalterably opposed to 
large mental health institutions as dehumanizing and useless (Goffman, 
1961; Vail, 1966; Ennis, 1972). 

In addition to treatment and civil libertarian concerns, there is a theme 
of self-interest related to job Security evident in responses to patients 
rights issues. For example, the American Federation of State, County. 
and Municipal Employees has published a short monograph (Santieste- 
van, 1975) criticizing the pattern of releasing patients from state hospitals. 
Throughout the discussion, the threat of job loss to staff who provide 
direct care and who are members or potential members of the organiza- 
tion is implicit. Attitudes of staff members toward patients and mental 
illness constitute an important component of the ambiance of any mental 
hospital. Although a number of researchers have attempted to assess the 
attitudes of both the general public and mental health workers (Rabkin, 
1975), few have examined staff attitudes toward specific patients 
"rights" as defined by legal statutes. Опе exception is the national study 
of psychiatrists, psychologists, and mental health lawyers by Kahle and 


Sales, appearing in this collection, which examines attitudes toward in- 
voluntary civil commitment, 


Much of the Work that has been done concerning patients’ rights has 
focused on a Single issue, such 


! ing as the right to treatment (Pfohl, 1975 
National Association of Attorneys General, 1976) or the overuse of medi- 


these studies have examined the 
d actual implementation of changes 
» 1977; Lipsitt, 1980): unfortunately. little 
f administrative and staff perspectives 


as causative elements determining the final outcomes of legislate 


change. 


Position in the hospital, Profession, and extent of direct patient care Te” 
ponsibilities.! The description of v 
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tients' rights issues and the analyses of causative factors presented below 
are designed to extend our knowledge of the organizational and interper- 
sonal context in which legislative and judicial mandates are implemented. 

It is hoped that this analysis of patient’s rights ideology (PRI) will 
provide information of use to planners and administrators in their at- 
tempts to implement legislative and judicial mandates. Although we can- 
Not assume a one-to-one relationship between attitudes and actual 
behavior, studies of the attitudes of influential people in a system do 
Provide us with a way of understanding how they view important parts of 
their work (Schuman and Johnson, 1976). 


STATEMENT OF THE PROBLEM 


State hospitals, as people-processing institutions, share a number of 
characteristics that affect the behaviors of the people within them, both 
Staff and patients; the most salient characteristics of these institutions are 
Summarized below: ? 

1. As in other types of medical facilities and other total institutions, 
daily life in state hospitals tends to be dictated by factors other than 
Strictly medical considerations; specifically, these factors are patient 
management (control) and staff convenience (Goffman, 1961:346–347; 
Freidson, 1970:312). 

2. State hospitals are characterize i 
goals. In addition to the medical function of treatment, which justifies the 
hospital’s existence, two other functions can be identified, both of which 
May conflict with the treatment function. The custodial function (Parsons, 
19571 10) reflects pressures to protect society from ‘ће danger and nui- 
Sance of certain kinds of misconduct" (Goffman, 1961:352); that this func- 
tion exists is in part demonstrated by the fact that the rules by which 
individual patients enter hospitals are usually controlled by other societal 
Institutions (e.g., state legislatures) that are in turn directly responsive to 
community sentiment. The second alternate function of state hospitals is 

© waiting room function, by which hospitals must retain patients only 

“cause there 15 no room in other, more appropriate facilities. Thus, many 
People who may not have "medical" problems requiring "treatment" are 
held because hospitals have been assigned these functions: For example, 
* 1970 study by the National Institute of Mental Health showed ha $e 
Percent of the patients at a mental hospital in Washington, D.C. neede ; 

Outplacement” in a less restrictive setting, but, due to an absence O 


5 e t lue te 
uch facilities, these patients were kept in the hospital. бсн 
- The conflict among functions is exacerbated by the involun 

te hospitals. Even when patients 


e H 
aracter of many admissions to Sta 


d by a confusion of functions or 
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admit themselves, the action is frequently taken under threat of court 
action by family members or community agencies (Stone, 1975:43). Staff 
in state hospitals thus confronts large numbers of patients who are angry 
and hostile, because they are being held against their will. 

4. Unlike other loci of expert treatment, state hospitals cannot be seen 
as benign agents that have no negative effects upon those entering them 
(Goffman, 1961:356; Scheff, 1966:1 14). Two major negative effects can be 
cited. First, commitment to state hospitals carries a stigma that remains 
with the individual even after discharge (Goffman, 1961:355); Perrucci 
(1974:22-27) notes that this stigma is often attached to the staff as well. 
Second, patients often become so accustomed to the institutional routine 
and so afraid of the justifiably great risks of leaving (including the need of 
confronting the community's reaction to them as "former mental pa 


tients") that they do not want to leave the institutions (Goffman, 
1961:356). 


These characteristics an 


1 : d their inherent conflicts define the arena in 
which patients’ rights ideol 


utional efficiency— reflecting the need to main- 
tain order and control. As Goffman (1961:111) has expressed it, “the 


social reality in a total institution is precarious. I think we should not be 


surprised by these weaknesses . . . but rather wonder that more flaws 90 
not appear." 


of respondent characteri 
Sonal *'power" in terms of their positio 
or other social and economic charac 
O-patient" in their responses to P? 


he elements of this st be examine 
separately. Statement must 


Position 
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patient, higher level administrators must interact with the judicial system 
and defend the policies of the institution. 

_ The individuals who occupy more powerful positions in the organiza- 
tion might therefore be expected to have a perspective that is more 
Cosmopolitan and, consequently, more liberal in nature (Rogers and 
Shoemaker, 1971). This prediction is consistent with results of research in 
Other institutional arenas. For example, Stouffer, et al. (1949) found that 
officers tend to be more liberal than enlisted men on a number of issues; 
Other studies have shown that principals tend to be more liberal than 
teachers (Carlson, 1965). Lieberman (1956) has shown that a change in 
role causes changes in attitudes, rather than the reverse. Thus, individuals 
higher in the power hierarchy of hospitals should be more inclined to 
Support patient rights. As used in the analyses below, the variable 
POWER is meant to categorize the actual position of individual respon- 
dents within the organization. It expresses the difference between, for 
example, an LPN and a nurse administrator, or between a Psychologist I 
(a beginning position) and a social worker in the position of treatment 
team leader. The measure ranges from therapy aide assistants to hospital 
directors, 

When considering an individual’s position in the system, it is also 
Necessary to consider the individual's adherence to the ‘medical model" 
of mental illness. This model holds that mental illness has its source in the 
Individual, not in the environment; that its treatment should be pursued 
through such mechanisms as psychotherapy, not manipulation of the en- 
Vironment; that power in mental hospitals should be in the hands of 
mental health professionals; and that state mental hospitals can be benefi- 
cial (Bardach, 1972:65). Since granting more rights to patients Is inconsis- 
tent with many aspects of the medical model, respondents who show 

'gher levels of agreement with the tenets of this model could be expected 
to have lower scores on PRI; it should be noted, however, that a perfect, 
Negative relationship between scores on these two measures is not ex- 
Pected because they reflect different ideological clusters. The “medical 
model” reflects a much broader set of issues than PRI, and some differ- 
ences in the relationships between other factors and these two ideological 
Scales should result, The basic theoretical perspective of this study eg 
А а prediction that respondents who occupy more powerful positions x 

ave higher PRI scores. However, at the same time, because these d 
Pondents have reached positions of power within the system, they 
Probably show more commitment to the medical model that legitimates 


d. System. dents’ at- 
Ten items developed by Bardach (1972) to measure responde 
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i ti i vg ental 
titudes toward a number of issues of ideological cleavage in E m 
health are used to measure the extent of agreement with tenets ciam 
"medical model." Scores on these items are then summed to cue um 
single variable (TRAD), with higher scores indicating more supp 
the traditional medical model. 


Profession 


Certain professional groups, such as psychiatrists and psychologists, por 
sess more power and prestige in state mental hospitals (Frei эр 
1970:52-54), and they are less likely to feel directly threatened by gm 
more rights to patients. At the same time, these professional baie 
should also show high levels of commitment to the traditional ''mec к 
model" view of mental health. In the data described below, the m 
PROF is coded to reflect the relative power and prestige positions d = 
professions in state mental hospitals (Freidson, 1970:52-54). It rang 
from therapy aides to psychiatrists, with a total of six categories. 


Socioeconomic Variables 


Sex, race, and education 
dividuals’ social class posi 
and Lipset, 1966). It follo 
factors will also influen 
above their effects on 
Specifically, Whites, male 
will probably show more 
they will generally rank 
The socioeconomic vari 


А ing in- 
are generally viewed as factors gcn 
tion and thus their power (Lenski, 1966; oe 
ws from the perspective noted above that 


and nonwhites; it should 
of the nonwhite group in 

Education (EDUC). 
high levels of education, 


The second general Prediction relates to the nature of all mental hosp 
tals. As a result of working in a “total institution" (Goffman, pe al 
dividuals who have day-to-day responsibility for maintaining the con ^ 
function of the institutions—namely, those whose primary tasks UN 
direct patient care—will be less likely to be "'pro-patient"" in their T è 
ponses to patients’ rights issues. The patient care responsibility varia 
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не divides respondents into two groups, according to whether or 
im е саге was a major responsibility of their positions. 
зелен ies patient care responsibilities must maintain the discipline 
nuns sehe bs а operation of hospitals, and they must deal with the 
they would ns o patients who have been involuntarily committed; thus, 
Vies Fol experience most directly the impact of giving patients more 
нені ona: this logic, it is expected that they would have scores 
ін ррогі of patients rights, because they directly face the task of 
Мана fr per ranges the hospital’s control over patients on a daily 
наннан or because the pressures that result from Patient care 
(РВ conli Е eighten the need for legitimation of their activities, these 
eben e expected to support strongly the medical model of mental 
Penes gs led to the formulation of the pers 
ag volo An individual's response to the comp 
ico Ms rights in state mental hospitals is directly relate 
ie iilam power or control which (s)he possesses relative to patien 
T respondents. 
Sere summarize, this perspective leads to fo 
r, control, and support for patients’ rights: 


pective that has guided 
lex set of issues regard- 
d to the 
ts and 


ur predictions regarding 


Hy i R 3t . 
'ypothesis 1: Individuals who occupy positions of greater power in the mental 


PX. S. pè more inclined to support patients" rights. 

Bower 16515 2: Those respondents whose socioeconomic status reflects greater 

Hy += the society will be more inclined to support patients rights. 
Pothesis 3: Respondents in professions with higher prestige 1n the mental 


hospi > у 
ман Will Бе more inclined to support patients’ rights. 
Уротез 4: Those respondents who аге directly involved in patient care will 


sh a 
Ow less support for patients’ rights. 


he relationship between position in 


An additional hypothesis deals with t 
for the traditional medical model: 


the Pane 
Organization and extent of support 


power in the hospi- 


y positions of greater 
ess. 


Hy . 
Ypothesis 5: Respondents who occup 1 
г the medical model of mental illn 


tal wi е 
Will be stronger in their support fo 


METHODS 


aq PXtensive data set concerning patients’ rights ideologies of staff and 
ok ee was gathered during 1975 at six state hospitals in New 
Cha і Тһе status of patients’ rights had undergone some important 
nges in the State as a result of a recodified Mental Hygiene Law which 
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took effect in January, 1973, thus making it an ideal setting fora ela 
attitudes toward patients' rights and the implications for change man 
islation. . 4 
acm interviews were conducted with 96 admininganas and um. 
covering respondents’ perspectives on patients’ rights; these in ito 
were complemented by extensive background material on the chattel 
dents. The administrators included the Hospital Directors, wde 
Deputy Directors, and Directors of Nursing, while staff rior ide "- 
range of respondents from chiefs of service through therapy а! НЯ, 
attendants), from а variety of professional backgrounds: psyc diat 
psychology, social work, nursing, etc. The interviews w taf 
supplemented by 459 self-administered questionnaires completed ? dim 
members at the same six hospitals. Tables 13.1 and 13.2 below mid 
the sample in more detail. The response rate for the d dos 
forms was 60.5 percent; only one person chose not to be interviewe E sei 
self-administered forms were pre-coded, making data preparation peo 
this was also true for those interview items identical to questions in 
self-administered forms. 


Open-ended questions used in 
ment of 


Table 13.1. Position of inter- 
View respondents. 

POSITION 

Directors * 

Clinical Deputy Directors 

Directors of Nursing 

Unit Chiefs 

Team Leaders 

Psychiatrists 

Psychologists 

Social Workers 

Activity Specialists 

Nurses 

Psychiatric Aides 


лоо то чоло ч | 2 


19 
оо го 


о 
a 


* and Acting Directors 
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Table 13.2. Profession of respondents in 
interview and questionnaire samples. 


Interview Questionnaires 
N 96 N % 
Psychiatry 22 22.9 10 2.3 
Psychology 9 9.4 14 3.2 
Social Work П H5 23 5.3 
Nursing 29 30.2 78 18.1 
Activities 7 7.3 15 3:8 
Therapy Aides 18 18.8 292 67.6 
TOTAL 96 100.1* 432 100.0 
27 


Unknown = 


* rounding error 


presented below is on the 
he questionnaire data are 
ered through specific 
h results are avail- 


rate was 0.84. The major focus of the analyses 
interview data. Corresponding analyses from t 
Occasionally presented to verify relationships uncov 
analyses of the interview data, to the extent suc 
able, 4 

Although a large number of the specific 
above were included in the research reporte 
Cused on a subset of nine key issues, each measured separately: the nine 
issues included the effects of emphasizing due process. the right to refuse 
treatment, patients’ role in decision-making, and shifting resources to 
aftercare, community treatment, among others (see Table 13.3). These 
nine items showed the greatest amount of variance among the respon- 
dents, and they were also the nine most highly clustered items in the 
Cluster analyses of all interview items.? 
; Each item was measured on a scale from one to five, with higher scores 
Indicating responses more favorable to patients’ rights. The “‘pro- 
Patients’ rights," or civil-libertarian pole, of each scale was decided upon 

Y referring to the major themes and positions defined and advocated by 
Ennis (1972), Ennis and Siegel (1973), Szasz (1961 and 1970), and Vail 
(1966); the "anti-patients' rights" pole on each item was defined by the 
responses which came closest to the antithesis of the "pro" pole. A 
Summary measure, called IDEOLOGY, was also utilized. It was com- 
Puted as the unweighted sum of responses to the nine issues. The poten- 
tial range of this latter measure is from nine to 45; the actual range among 
interview respondents was from ten to 41. и 

The use of cluster analysis and constrained factor analysis (Jóreskog, 
“Tuvaeus, and van Thillo, 1970) made it possible to determine the five 
items (marked with asterisks in Table 13.3) which are the strongest in- 

icators of the overall concept of patients’ rights ideology. The computer 


patients’ rights issues noted 
d here, primary analysis fo- 
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Table 13.3. Operational measures of patients' rights ideology (PRI). 
Label Measures 


IDEOLOGY Responses to the following 9 interview questions are summed for 
each respondent. . " 

STEPS 113 Should any steps be taken to make them (patients) mo 
aware of their rights? Why or why not? What steps? | io 

REFUSE *Il4 Ро you believe that patients should always have the right 


i P а er- 
refuse specific treatment modalities? Does it make a a 
ence if a patient is voluntary, involuntary, or criminal ort 


VOICE "15 How much say should patients have in making decisions сол“ 
cerning themselves and their treatment? ess 
HAMPER П7а Some people have argued that the emphasis on due proc 


: or 
has hampered the attempts to treat patients. Do you agree 
disagree? Why? 


CMH *I21 Assuming that state funding for mental health has an unpor 
limit, should a larger percentage of resources be geare the 
ward “aftercare, community facilities and staff, even at 
expense of psychiatric center budgets? n is 

DECIDE 123a Who should ultimately decide whether or not a perso 
"ready" to be released? 

CRITERIA D3b On what criteria? New 

DELTA *127 Should changes іп the way patients are handled in the the 
York Psychiatric Centers be initiated from wilt uds 
Department of Mental Hygiene or by groups and indivi 
outside the Department? 

TREAT «12 


wer 
2 How would you define a patient's "right to treatment: 


* Indicates items which most strongly influence the measure of patients' rights ideology. 


Program used for the constrained factor analysis provides values for пе 
coefficients (ог loadings) of each of these five items, together with t 
corresponding error term for each item. These values can thus be fixed t 
the levels indicated in the confirmatory factor analysis and utilized in thi 
form in additional analyses. The measure combining these five items WI e 
the loadings described here is called ISSUES; it should be noted that th 
issue with the greatest impact on the overall concept of patients’ 8 


ideology, defined by these variables, is the right to refuse treatment (RE 
FUSE). 


Before presenting the data, 


"T en 
А two additional variables must be ™ 
tioned: 


Experience in Mental Health (EXPER) 


This variable, which is measured in terms of the number of years d 
experience in the mental health field, is utilized in part as a surrogate 
the age of the respondent. No direct relationship between this varia а 
and PRI is hypothesized, because the increases in *power" that d 
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6 Р 
= with age would be offset by a stronger tendency toward ''conser- 
ism." 


General Political Orientation (RADICAL) 


This variable reflects respondents' self-evaluation of their views on public 
ар and it ranges from very conservative to very liberal and radical. 
ee with PRI is hypothesized, because of the in- 
exl alistic nature of the issues involved; in other words, these issues 

e t with rights of individual mental patients and may thus have been 
mede as liberal, "'civil-libertarian'' issues. If, however, the focus had 
eae aced on the role of state mental hospitals as an extension of 
pere ment used to control people, a greater similarity in ideologies could 
i etl ин between very conservative and very liberal respondents, 
ius En perhaps derived from basically incompatible political perspec- 
fap н À though no direct relationship to PRI is hypothesized for these 
" ariables, they are included in the causal models because they are 

Xpected to affect other independent variables, such as power in the or- 
Banization and traditionalism. 


RESULTS 


dent variables and the dependent 
Table 13.4, where the matrix en- 
correlation coefficients; 


intercorrelations among these indepen 
E. ut IDEOLOGY are presented in 
th are the standard Pearson product-moment 

Sy are based on the 81 interview respondents for whom there were no 
e а. data on any of the variables included. A quick glance at the matrix 
rea cates that POWER, TRAD, and PTCARE show the highest intercor- 
e with IDEOLOGY, the interview measure of PRI. These three 
xs ойош were in the direction anticipated by the above discussion. 
а scores on IDEOLOGY correlated with high POWER scores (r = 
25), low TRAD scores (г = —.390), and holding positions which do not 
ID Olve patient care (r = .419). Correlations of the other variables with 

EOLOGY are all in the direction predicted in the hypotheses, but their 
magnitude is not as great as these three. The correlation matrix, however, 


на only an estimate of the extent of covariation between each pair 
01 variables in the matrix. Neither causal relationships nor multivariate 
ursue such analyses, it is 


neerpretations can be addressed. In order to P 

Wee sary to utilize additional analytic techniques; tWo such approaches 

*re utilized: path analysis and linear structural equation systems. 
Path analysis, as an approach to examining causal relationships, was 
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introduced by Wright (1960), made popular by Duncan (1966), and more 
recently described in detail by Land (1968) and Heise (1968, 1975); it is 
basically a method for examining causal relationships by decomposing 
and interpreting linear relationships among a set of variables based on two 
assumptions: 

1. that there is a weak causal order among variables, which is either 
empirically known and/or theoretically justified; and 

2. that the relationships among these variables are causally closed— 
that is, that their covariation is not due to their partial or total dependence 
9n a common outside cause. §® 
. Given these assumptions and the causal ordering implied by the theoret- 
ical perspective outlined above, a model was developed that utilized the 
variables as illustrated in Figure 13.1. The initial formulation of the model 
Specified that the causal system was recursive; in other words, each vari- 
able was seen as being caused by a linear combination of some or all of the 
Variables that preceded it in the causal chain, plus an error term. The only 
exception to this was the relationship between RACE and SEX. Here the 
assumption was made that their covariation was noncausal. All of the 
independent variables noted above were included in the model except the 
Patient care responsibility variable, since the inclusion of this important 
dimension, solely by means of a dichotomous variable in equations that 
already specified numerous terms, could have obscured important infor- 
mation. 

The structural equations that expre 
Variables (in standardized form) implie 


ss the relationships among these 
d by this initial model are as fol- 


lows: 

E = В.Х, + ВХ. + Us 

ACD Вах, + Вах + Ваха + Us 

5 = Вах, + Ваха + Us 

x. = В.Х, + ВХ + BosXs + ВХ + Us 

X, = Вах, + ВХ. + ВзХз + ВиХа + BrsX5 + Иг ü 
x, = Вах, + В.Х. + ВаХа + ВиХа + BasXs + ВвеХв + Ват + Us 


9 = BuX, + ВХ + Воз + ВиХа + BosX5 + BosX o + BorX7 + 
BogX g + Ug 


Each equation relates a set ofthe independent variables to пвие 
variable. For example, in this initial model, respondents position in x " 
hospita] (X, = POWER) is defined as the sum of their sex (X ), race ( " 
education (X 3, professional field (X ), and amount of experience in ment 
аһ (X ), plus an error term (02. 


i i hese equa- 
Sing the technique of least squares ression, t q 


multiple reg 
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be eode аке in turn. For each equation, the initial estimates of the 
ie a or the various component elements were examined to deter- 
Gis tenet "e or not they were significantly different from zero. Although 
tha Va пе H utilized for the analysis provided a statistical test of 
аи ic о each coefficient, this was not applied in the absolute 
Heise (1975: E decisions concerning the retention of a particular path. 
don LE 195) notes that statistical tests with small samples may be 
aie Luo е апа lead to rejection of causal effects that actually exist; 
не а E 1 erent criteria were utilized in making the decision to retain a 
Mis г relationship in the model and to consider it in the analysis. A 

ionship was retained if: 
ms magnitude of the coefficient was а! 
2. its at and the standard error itself did not ex 
in the pe, rem was comparable to the other effects | r r 
ярын el ( Heise, 1975:195) on the basis of the first criterion. By taking 
cally inte rvative position in eliminating paths, I hoped to retain theoreti- 
interest resting paths in the model. (When paths of particular theoretical 
and de were nevertheless eliminated from the model, they will be noted 

DM One in the course of this presentation.) aM 
The fae these procedures did lead to the elimination of some paths. 
+ estimated s of the process are presented in Figure 13.2, which is the final 
dungen model relating the variables in the system. All coefficients are in 
leo ot ized form. Given the theoretical perspective described above, 
of the equations comprising this model deserve particular attention, 


and s 2 = E Y 
each estimated equation will be examined in turn.? 


t least twice the size of its 
ceed 0.15; or 
being considered 


E 
(Eq.1) POWER = (.577)EDUC + (.204)PROF + 


(.312)ЕХРЕК + 495 (R? = .755) 
in Es coefficients for RACE and SEX were both too small to be retained 
eis equation, indicating that respondents’ power positions in the or- 
bu were caused by a combination of their education, length of 
plai lence in mental health, and professional ranking. This equation ex- 

ins the highest percentage of variance in the dependent variable of any 


*quation in the model. 
284)EDUC + (—.337)RADICAL + 


(Eq. 2) TRAD = (—.182)SEX + (- 
(R? = .158) 


(.301)) POWER + .918 


Recalling that traditionalism is а measure of the respondents’ agree- 
n indicates that 


m : 5 3 
€nt with the tenets of the medical model, this equatio 


"ѕушәлощәоо paziprepueis pawns ҷум pow wed pug "Cet ona 


49010341 = 6х 


avu = 8х 


cel 
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there is no causal relationship between RACE or PROF and tradi- 
ce when we control for the other variables in the equation. Fur- 
= os ы, we partial out the effects of respondents’ power positions 
ae teer of their political perspectives, there does not seem 
E y difference among the professions in their support of the medical 
aoe most interesting coefficient is that relating POWER to 
а, is positive coefficient indicates that holding a more powerful 
This mei toa more traditional medical model view of mental health. 
eae па is consistent with the perspective outlined above, and it 
Nose T: at the people who "make it" in terms of success within the 
нены ospital 5 organizational hierarchy are led to higher levels of 
ment with the ideology that legitimates that system. 


(Eq.3) IDEOLOGY = (-.145)SEX + (—.197)RACE + (-.449)PROF + 


(.728)POWER + (—.446)TRAD + .732 
(R? = .464) 


ар by the theoretical perspective, this equation indicates that 
Power Whites have higher PRI scores and that occupying a position of 
cates + the hospital leads to higher PRI scores. The equation also indi- 
ананна higher scores on traditionalism lead to lower approval of the 
Variabl n of patients’ rights, when we partial out the effects of the other 
es. 
"esi negative coefficient obtained for professional prestige was not ex- 
Would | Since it was assumed that greater professional power and prestige 
3is re. сай to higher levels of support for patients rights. When Equation 
is ex rates using the square of PROF, a larger proportion of variance 
eter tt suggesting that the relationship is curvilinear. Pp This indi- 
Scores lat the relationship between respondents" profession and their PRI 
Suggest; affected by more than the prestige of the profession itself, and it 
e vy 5 a closer examination is needed of the roles and responsibilities of 
ies dt professional groups in the state hospitals. n" 

OGY. Path analysis model estimated for the interview data used IDEOL- 
mar as the measure of respondents’ PRI scores. This variable is a siim 
ow. measure of nine interview items, with each item equally weighted; 
наг а more efficient measure of PRI is available. It is based on the 
Ponent items shown empirically to be the most strongly related to the 


direct way to make use of this measure 0 i 2 ; 
five most salient items. This 


as 
4 true dependent variable defined by the 
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ee, ured 
requires a technique that allows for multiple indicators of unmeas 

iables. Р . у “а 
means of accomplishing this goal is provided by hme reris n 
general computer program for estimating a linear structural a by 
tem involving multiple indicators of unmeasured variables марат 
Jóreskog and van Thillo (1972). This program enables the eer nd includ- 
the unknown coefficients in the set of linear structural equa Е othetical 
ing the coefficients of the indicators of unmeasured ket The 
constructs (such as PRI) and the appropriate error and residu oefficients, 
procedure produces maximum likelihood estimates of the : Once the 
which can then be scaled so that each has a variance of = ulated, it 
maximum likelihood estimates of the Parameters have been c о а likeli- 
is possible to test the goodness of fit of the original model Saas (Jöres- 
hood ratio technique with an approximate chi-square distribu 

and van Thillo, 1972:8). + chips 

c the model prepared for the LISREL program, the дам 
among the predictor variables and between the predictors and | before 
sure of PRI are essentially the same as in the initial path ae и die 
estimation (Figure 13.1 above). The important difference lies in p taken 
surement of the dependent variable. In the LISREL model, BRE ith the 
as a latent unmeasured construct, and the five interview items ridi." 
highest loadings are Shown as measures of this hypothetical con ina 
The results of the LISREL approach were similar to those gener með 
the path analysis described above. Although the magnitudes of d that 
the coefficients are different, all of the paths in the LISREL Hi of the 
appear in the path analysis model have the same signs, and | in abso- 
LISREL paths that were dropped from the path model are smal А adde 
lute value, The similarity between the two sets of results gives : 


8. 
EA ja ak, А пау! 
credence to the validity of the theoretical model utilized in the а ura 
The most salient result of 


Jable 
equation system, which mal 


DISCUSSION 


5 ге“ 
The discussion of state hospitals as People-processing institutions P. 
sented earlier pointed to a number of dimensions expected to caine f e 
respondents' orientations toward patients’ rights. In conceptualiz 
influence of interpersonal poweronr 


“hts О 
à ights 
espondents' reactions to the пе 
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mental i s; 
гаа i ae are included: the level of respon- 
the relativeprestigeof thei pital organization (measured by POWER), 
Hed ie » eir professions (measured by PROF), and certain 
at lee е c аа which reflect relative power іп the society 
tivariate pro euin by SEX, RACE, and EDUC). The use of the mul- 
feats of Lee ce described above enabled examination of the net ef- 
Bii à of these variables, while controlling for the effects of the 
i variables included in the models. * 

Ming ees us examine the socioeconomic and hospital-position dimen- 
wi inre је will consider the effects of professional field. Finally, we 
eon sasia ipia dealing with the structural characteristic of patient 
patiente i b ps the fourth major factor seen as related to support for 
ређе N e v e results of the two causal modeling approaches sup- 
атча iat respondents racial and sexual backgrounds affect their 
ium eters patient's rights, while their level of education has no indepen- 
tional c ug: of the influence through their profession or organiza- 
dias ee as lon. Although the coefficients for RACE and SEX are small, 
atten ao mi ne and they suggest support for the idea that 
their own males will be more likely to support patients’ rights because 
and hene пеша positions give them more power In the society, 
patiente d DT less likely to feel threatened by any extension of 
that Msn | ts. +" The analyses presented above also clearly demonstrated 
lons ~ evels of support for patients’ rights are related to high posi- 
dieat of e organizational structure of the hospital (controlling for the 
also sho profession). At the same time, respondents in higher positions 
шенеп di more support for the dominant, mental health ideology (as 
tations ed by TRAD). > Both results are congruent with theoretical expec- 
uM interpretations of these result 
Position ready that as one ascends the po 
side m increasingly involve contact wi 
vine. hospital. This, in turn, leads to the di 
the fet an perspective than might be expected for : 

me time, stronger agreement with the tenets of the medical model of 


erg illness is developed, and this includes support for the idea that 
fiers illness requires treatment and that state hospitals can be effective 
S of that treatment. In the presence of internal conflict concerning 
sum of treatment, custodial care and residual care (for those 
treat ing alternate placement), in the absence of clear indications that the 
ni +. function is being executed, and in the face of conflicting com- 
ing hd cin that hospitals be humane and yet effective by not releas- 

€ "wrong people." individuals in positions of power are expected to 


s must be considered. It has been 
wer hierarchy in a state hospital, 
th agencies and institutions out- 


evelopment of a more **cos- 
lower-level staff. At 
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be enlightened, humanitarian administrators. Although some parts of the 
community may want an efficient dictator, this will not be openly ac- 
knowledged. Thus, the role of individuals in more powerful positions may 
indeed require a more liberal ideology in order to deal with certain groups. 
Another aspect of this interpretation can be seen in the relationships with 
the Department of Mental Hygiene and the State Legislature, both of 
which constitute part of the responsibility attached to more powerful 
positions. To the extent that meeting the demands of patients' rights ad- 
Vocates will cost more money (e.g., for more staff), supporting patients 
rights may be an effective strategy for obtaining larger budget allocations: 

A complementary interpretation derives from the internal respon 
sibilities of higher level staff. Within each hospital, the conflict of func 
tions between treatment and control confronts lower-level staff most 
directly. The lower-level staff, who have to deal directly with the patients: 
must personally present institutional demands to those patients and then 
must deal with their hostility and aggression. 16 For lower-level staff, the 
issue of control takes on an immediate and threatening reality, especially 
given their task of disciplining involuntary patients. Thus lower-level st@ 
see the extension of patients’ Tights as making their jobs more difficult an 
dangerous. Higher-level staff can afford" to be more sympathetic to the 
extension of patients’ rights, because they will not have to confront the 
disruptions in discipline that might result (Goffman, 1961:113-114). AS 
long as the control function remains critical—that is, as long aS large 
numbers of involuntarily committed patients are institutionalized with 
small numbers of staff—there is little likelihood that lower-level staff W! 
Tespond very favorably to patients’ rights issues, 17 . 
P analysis demonstrates that power, deriving from respondents " 
tal ns in society and in the organizational hierarchy of the mental host 
ighis - "oam in determining orientations toward patien 

, ment to the traditional medical model of те 


D These results appear when respondents’ profession is controlled 


ed a fuller exploration of the nature Lia 
is clear that social workers have the ge 

aides the lowest, while psychiatrie ; 
grouped together near the center- 

5 indicate a wide variation in respon*? 


est mean score and therapy 
psychologists, and nurses were 


standard deviations of the Score: E 
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Table 13.5. PRI scores by profession. 


Average PRI Standard 

Profession N Score оп Ideology Deviation 
Therapy Aides 18 19.588 6.0834 
Nurses 29 24.448 6.5552 
Social Workers 11 31.545 4.2980 
Psychologists 9 24.778 4.9441 
Psychiatrists 22 25.364 7.6192 


these issues, possibly due to differences in responsibilities within profes- 
sional groups. This makes it imperative to discuss some characteristics of 


Professional training and roles in interpreting these differences. 


Therapy Aides 


The general role of therapy aides or attendants has been treated at length 
in the literature (see, for example, Simpson, 1961, and Strauss, et al, 
1964:93—140). They are responsible for basic housekeeping functions, per- 
Sonal hygiene of patients, preparation of daily notes and records, and 
Various other routine tasks; primarily, however, they are charged with the 
responsibility of maintaining order in the wards and with spending a great 
deal of time with patients. In many wards visited during the research, 
especially on the evening and night shifts, the therapy aides were the only 
Staff on duty. Thus, in terms of actual patient care and patient contact, 
therapy aides have by far the most contact with patients. In some wards, a 
number of therapy aides have been trained to dispense medications, so 
that there is no routine need for nurses to be present. 

_Given the combination of low status (bottom rung on the ladder) and 
hi igh levels of patient care responsibility, it was not surprising that therapy 
aides had the lowest PRI scores. Their role epitomizes the conflicts c»: 
ent in th ital: the staff who must maintain or¢ 
the а ‘greatly outnumbered by their patients; 
thus, the custodial function of the hospital is most clearly visible in their 
Tole. The vulnerability of their position is reflected in their =: m 
Scores. In addition, therapy aides are quite strong 1n their support for the 


medic. i , havin, traditionalism scores almost as 
1edical model of mental illness g adi ed in Table 13.6.” This 


igh as those of psychiatrists and nurses. t 
result is also меа еа since it is the medical model, and sar и 
Nothing else, which can and does provide the legitima Hon a зе the 
tasks that they must perform and for the strict disciplinary role a oat 
Must maintain with patients. For therapy aides more than any, E we 
Broup, the conflict between closeness and distance in dealing ey = а ntified 
5 critical. To maintain order they must not identify with, nor be 14° 


with, the patients (Goffman, 1961:122). 
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Table 13.6. Traditionalism scores by profes- 
sional group.?! 


Traditionalism Standard 


Profession N Score Deviation 
Therapy Aides 16 29.25 2.79 
Nurses 27 30.07 3.40 
Social Workers 10 27.00 3.02 
Psychologists 8 27.88 3.64 
Psychiatrists 21 30.95 4.60 


Nurses 


ave 
xecute. Furthermore, many nurses As 
ward, which again dissipates some © wes 
es often serve as intermediaries betw 


Table 13.7. Mean PRI scores for patient care and non- 
patient care groups by profession. 


Profession Patient Care Non-Patient Care 
Standard Standard 
N Mean Deviation | N Mean Deviation 
Aides * 16 19.8 === 
Nurses ** 7 24 $4 ш 258 6.8 
Social Workers 4 32.5 5.0 T 31 0 4.2 
Psychologists ** 7 22.7 3.0 2 32.0 2.8 
Psychiatrists ** | 7 534 9.6 15 263 $7 
Other ** | 4 23 33 + ата 32 


* too few cases in non- 


Patient care group 
** differences in means 


statistically significant using t-test 
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Psychologists 


erede e psychologists included in the sample makes it dif- 
eg ogni E cde about them, but some tentative remarks may be 
sion ове e: ate irm psychologists function under the supervi- 
ve пен and psyc iatrist, and their duties usually include psychologi- 
сне oe ат addition to some therapeutic functions. Al- 
pun iun ] e supervised by psychiatrists, many psychologists in 
1957) and as IR become advocates for milieu therapy (Schwartz, 
Hir вене suc | come into conflict with psychiatrists. In many respects, 
Pear LÍ is similar to that of the social workers, and both groups tend 

ба the назва for the medical model of mental illness (Table 13.6). 
Мауна ат о support for PRI, however, psychologists appear to be 
нна. m iatrists than social workers. This may be due to their 
leant Ws e a in a number of arenas as possessing skills equiva- 
perdition у iatrists, so as to enable them to function without direct 
Bist. . This is an issue of interprofessional conflict that will proba- 
Bowen np for some time. In the interim, itis conceivable that the 
the Pus дни ogists attempt to be dealt with as equivalent to psychiatrists, 
1957). ey will perceive issues in a similar manner (Zander, et al, 


Social Workers 

sts the commitment to milieu 
r the medical model. However, 
f extending patients’ rights 
tors may contribute to this 


Soc; 
sid workers share with psychologi 
flee and a lower level of support fo 
then a = more positive in their support o 
all the other i 
finding: professional groups. Two fac 
position in the hospital, social workers 
ngements for the discharge of patients. 


f the problems of transferring patients 
t the patients are ready. 


Fi А " 
"aD as a major function of their 
icity eavily involved in making arra 

is role, they are acutely aware о 


о e 
Th of the hospital, even when they believe tha 
ey are also forced to deal with the bureaucratic processes which im- 


а upon the rights of patients as human beings. Finally, in dealing with 
ана, patients out of the hospital, social workers can become acutely 
Ware of the negative effects of institutionalization and stigma on these 


oe Second, in the interprofessional arena, social workers have been 
tempting to attain a status equiv f psychiatrists and 


alent to that O 

Pide ai while at the same time maintaining à perspective different 

be m these groups. Their support for the patient and patients rights may 
Part of this process. In any case. social workers in the 


organization do 
Not have to deal with direct control of patient activity in the manner that 
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aides and nurses must. At the same time, they do not have to bear the 
legal (or even intraorganizational) responsibility of the psychiatrist. They 
are the only professionals that show no difference in support of patients 
tights between those with and without direct patient care responsibilities. 


Psychiatrists 


The response of psychiatrists to the extension of patients’ rights presents 
an opportunity to study the vagaries of power and authority. As might e 
suspected, psychiatrists are the Strongest group in support of the medica 
model view of mental illness which is, after all, the source of their profes- 
sional, therapeutic legitimation. However, despite their position of rela- 
tive power in the organization, psychiatrists have PRI scores significantly 
below those of social workers and only slightly above those of nurses an у 
n only those psychiatrists not 17 
ministrators) were considered, m 
ent care professionals (Table i 
organizational structure of ment 
aff members may be called upon (0 
ues and to share their knowledge is 
usually only the psychiatrists pem 
sment of the patient and make t 
critical decisions concerning disposition (Goffman, 1961:357-358). re 
i ication and treatment, and they alone hav 
patient. 


» by coercion if neces 
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tween support for patients’ rights and support for the medical model 
(Figure 13.2 and Table 13.4). Thus psychiatrists, who have the highest 
level of support for the traditional medical model (Table 13.6) and who 
have had extensive training in it, are not likely to be highly supportive of 
Patients’ rights, although some specific rights will be supported and others 
will not be opposed. This lack of support becomes inevitable in the face of 
the conflict among the functions of state hospitals. 

To a certain extent, regardless of their power in the organization and/or 
removal from the direct contact with patients that characterizes the role of 
aides, psychiatrists are still left in the position of defending as ‘‘therapeu- 
tic” an institution that enforces some clearly anti-therapeutic processes 
(Goffman, 1961:356; Scheff, 1966:114). In the face of this contradiction 
and the expected resistance of involuntarily committed people, psychia- 
trists show levels of support slightly below the neutral range, indicating 
neither great support nor great resistance. When we examine only scores 
for psychiatrists without patient care responsibilities, they show more 
Support, but the scores still remain below the mean, thus, contrary to my 
initial hypothesis, the higher prestige of psychiatrists does not lead in 
general to higher levels of support for patients’ rights. Those psychiatrists 
in administrative and supervisory positions show significantly higher 
levels of support than their colleagues with direct patient care respon- 
sibilities, but even they fall below support levels shown by social workers. 

The psychiatrists’ role thus brings full circle the discussion of power 
and control issues in the state hospital. In the role of therapy aides, 
tension created by direct contact with involuntarily committed patients 
appeared. The aides, with little organizational power, nevertheless have 
day-to-day responsibility for maintaining order in the wards. The exten- 
sion of patients’ rights would mean a direct and immediate threat to their 
Position relative to those whom they control. The psychiatrists, with tre- 
mendous organizational power and with little immediate contact with the 


Subjects of organizational control, must maintain the legitimacy of the 
entire enterprise in the face of many nontherapeutic activities. They must 
itals are indeed therapeutic 


continually defend the notion that state hospi i peuti 
Organizations, in spite of the authoritarian regimen required to maintain 
Order; for psychiatrists, then, the extension of patients rights could mean 
an attack on the very foundation of their profession. aw 

Perrucci (1974:33) describes the instability of the psychiatrists’ role in 
relation to lower-level staff. His analysis is equally penetrating as an 
€Xplanation for the psychiatrists’ position on patients rights: 

Th inati : еу and stigma makes the physician especially vul- 

Mar cigar ај He faces the classic dilemma inherent in 
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bureaucratic authority in which the holder of a position of authority does not or 
cannot validate positional authority with demonstrated expertise. Authority 
based upon position alone is unstable and will be eroded eventually in relations 
with subordinates. 


Thus, therapy aides, with the day-to-day burdens of enforcing the con- 
trol functions of the hospitals demonstrate the lowest levels of support for 
patients' rights, while social Workers, who are often the most involved in 
assisting patients to return to the community, show the highest levels of 
support. Although psychiatrists possess the most power and prestige, the 
responsibilities of the profession mute the effect of these characteristics; 
and thus psychiatrists show levels of Support about equal to those of 
nurses and psychologists. The finding of similar scores for psychiatrists 
and psychologists is consistent with results reported in the study by Kahle 
and Sales appearing in this collection. This suggests a three-tiered rela- 
tionship between profession and support for patients’ rights—a result 
statistically confirmed by the one-way analysis of variance results pre- 


Table 13.8. Comparison of mean Scores o 


n ideology by profession 
from Anova.a 


F-Statistics 
Aides| Nurses Social Workers | Psychologists | Psychiatrists 
Aides | 
Nurses 6.19 * | 
| Social Workers|23.35 +| 9,825 | 
Psychologists || 3.88 =| 0.02 5.54 + | 
Psychiatrists ||7.82 + | 0.26 6.85 + | 0.05 
*P < .05 
а) ЕТА = .4716 
ЕТА – SQUARE = 2224 
Equality of Variances established (F — 1.1965, df — 4,6711.9, p — 31) 
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IDEOLOGY SCORES 


18 


о C——1 = и = 
AIDES NURSES SOCIAL 
WORKERS 
PROFESSION 


on (Mean Values taken from Table 


| — 
PSYCHOLOGISTS PSYCHIATRISTS 


um 13.3. Mean Ideology Scores by Professi 


care positions. Social workers are 


Spondents with primarily direct patient 
rdless of the extent of patient care 


more supportive of patients’ rights, rega 
responsibilities. No comparison is possible for therapy aides, since only 


One: was in a primarily supervisory position. The significant differences in 
resistance to patients’ rights between staff with and without patient care 
responsibilities can be attributed to differences in both the structurally 
Biven demands of the positions they OCCUPY: and staff conceptions of how 
those demands must be met (Levinson, 1959). » 
Staff without patient care responsibilities generally occupy positions 
that demand interaction with two principal groups: other staff and people 
Outside the hospitals. In such positions. staff are likely to have less direct 
Contact with patients and, thus, less of a feeling for problems of relating to 
Patients for a full, eight-hour shift. Their sense of "doing a good job" is 
Not tied directly to interactions with patients; furthermore, since their 
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"significant others" include individuals and groups which me beder 
tients’ rights advocates, they must be concerned about the на У; 
their role performance to these outsiders. In other words, for st гами 
patient care responsibilities, а sense of accomplishment and u een 
does not require close working relationships with patients; it ages s din 
some measure of compromise on patients' rights issues with ot . ick 
are or have to be concerned with these issues—advocates ora in 
trators, respectively. For staff with patient care responsibilities, how dens 
patients form an important part in their role definition. Spending asc im 
patients is demanded by the Very nature of their positions in the e re 
tion, and how they deal with Patients is an important component о 
own role definition. . | 

Finally, let us consider one last issue. In the introduction to this = 
ter, it was noted that responses of mental health personnel to qe 
patients' rights were in part affected by the theme of self-interest con vii 
ing job security. Although the theoretical analysis has focused on the a 
of power and professional responsibilities, the economic, self-inte 
Perspective should also be considered. 22 

According to this pers 
Set of issues is directly 
patients’ righ 
across all re 
the availabili 


patient care responsi 


. : С 
involuntary patient Broups which greatly outnumber staff. Thus апу ive 
tension of patients’ Tights would be resisted, because it threatens care 
Patients more power and thereby to make the job of direct patien 
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CONCLUSIONS 


This chapter has demonstrated that support for patients' rights is affected 
by respondents power positions in the organization, by their 
socioeconomic status in society, and by the nature of the roles and res- 
ponsibilities of their professional groups in state hospitals. However, this 
analysis is not meant to imply that these patterns are static; for example, 
there may well be fluctuations in the amount of personal involvement in 
the lives of different patients, sometimes leading to more closeness, then 
followed by a distancing phenomenon in the face of the inherent conflicts 
involved (Goffman, 1961:82). However, the basic patterns remain the 
same. As implied in the discussion above, this is due to the organizational 
structure of state mental hospitals, and the conflicting functions which 
they must execute. These functions all involve “patient care’’ in one form 
or another. In discussing the roles and responsibilities of the various 
professions, the study has touched on some of the intragroup differences 
between those whose responsibilities emphasize direct patient care and 
those whose positions are primarily administrative and/or supervisory. 
The results suggest that this is the most significant difference among res- 
pondents.?? 

Those without direct patient care responsibilities in general do not face 
the task of direct control over involuntarily confined patients. At the same 
time, there may be less fear that changes in the mental health system 
brought about by extending patients" rights will cost them their jobs. 
Supervisory and administrative tasks will remain, whether the predom- 
Mant structure is inpatient or outpatient. . P 

The complementarity between these two perspectives stems fr sg 
relationship between ends and means. The structural power pt 
Strongly suggests that until our present system of invite NA, 
units is changed, staff with direct patient care responsibilities и S id z 
resist extending patients’ rights.” They experience more spe Men 
Problems of executing the control function of the institution ап 


more to lose. 

The economic self-interest perspective suggests r won 
ing with this resistance if the response to direct patient eee wes 
indeed be attributed to fear of job loss. Such ae € de aree 
by providing training opportunities—with no loss of pay o wo e 
Prepare inpatient staff for new positions In community-orien 


i uarantee that 
E i rogram must practically 8 
Пена MER bend] ане will have to be relocated. > 


No jobs will be lost and that few people а 

The relationships between, and implications of, Ec tyo He ciem 
must continue to be examined; however, it „а бе 
analyses that power in the organization, profession, 


m the 


a mechanism for deal- 
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status, and extent of direct patient care responsibility are the r 
variables affecting the patients’ rights ideology of mental health per: 

i hospitals. . 

^ rini a study suggests that in the absence of extensive a 
change, resistance to, or lack of Support for, extending patients ring bY 
state hospitals can be expected to continue. Constant monito an 
groups with real power and adequate resources will be needed id ate 
compliance. Although less resistance will be found among поп-р 


es Е i ill feel 
care staff and top level administrators, direct patient care staff wil 
threatened by a loss of 


А ; s- 
ing patients’ rights means better treatment. That complex issue is de 
tion deserving investigation. Similarly, the present research do bé 
include measurement of actual behavior in the hospitals, and it ind of 
eing honored. However, the pap een 
care responsibilities, and the lack о Vire 
many other staff make it difficult to pen 
Present time. On the contrary, until uid 
documented, there should be contin 


REFERENCES 
itment 
Bardach, Eugene. The Skill Factor in Politics: Repealing the Mental Сотт 
Laws in California, Berkeley: University of California Press, 1972. with an 
Becker, Howard S. and James Carper. “The development of identification 
Occupation." American Journal of Sociology 61:289-298 (1956). 


Belknap, Ivan, Human Problems of a State Mental Hospital. 
McGraw-Hill, 1956, 


Bendix, Richard and 
Second edition, Ne 
Bucher, Rue, “The 


New york: 


al 
das : ~ Journ 
and professional socialization.” J' 


Duncan, О. D. “Ра analysis: sociolo 


al of 
gical examples." American Journ 
Sociology 72:1-16 (1966). 


Factors Affecting the Patients' Rights Ideology/ 323 


ge pie x ee of Psychiatry: Mental Patients, Psychiatrists, and the 
тн: = ork: Harcourt, Brace, Jovanovich, Inc., 1972. 
pu L^ and Loren Siegel. The Rights of Mental Patients: The Basic 
ioe os 3 A to a Mental Patient 5 Rights. New York: Avon Books, 1973. 
m \ 4 . and Kenneth E. Guire. Documentation for MIDAS, Michigan 
iteractive Data Analysis System. Ann Arbor, MI: The Statistical Research 
" Laboratory, University of Michigan, 1974. 
reddolino, Paul P. Patients’ Rights Ideology and the Structure of Mental Hospi- 
" pe Doctoral dissertation. The University of Michigan, Ann Arbor, MI, 1977. 
reidson, Eliot. Profession of Medicine: A Study of the Sociology of Applied 
Pree a New York: Harper & Row, 1970. i 
oe Erving. Asylums. Garden City, N.Y.: Doubleday Anchor, 1961. 
а David В. “Problems in path analysis and causal inference." In E. F. 
orgatta (Ed.), Sociological Methodology 1969, pp. 38-73. San Francisco: 
Jossey-Bass, 1968. 
Hobbs, D. "Mental health's third revolution." 
(Eds.), Perspectives in Mental Health, pp. 3 


oco Press, 1969. 
6reskog, Karl G., and van Thillo, Marielle. LISREL: A General Computer Pro- 


gram for Estimating a Linear Structural Equation System Involving Multiple 
E of Unmeasured Variables. Princeton: Educational Testing Service, 

Jóreskog, Karl G.; Gruvaeus, T. Gunnai 
General Computer Program for Analysis of 

" Educational Testing Service, 1970. 
ahle, Lynn, and Sales, Bruce D. "Due proc 
Professionals towards involuntary civil commitment." 
B. D. Sales (Eds.), New Directions in Psycholegal Research. 
Nostrand Reinhold Co., 1980. 

Kim, Jea-Om and Frank J. Kohout. “Special topics ing 
N. H. Nie, et al. (Eds.), Statistical Package for the 
Edition). New York: McGraw-Hill, 1975. 

Kolb, Lawrence C. The 1977 New York State 
and Provision of Comprehensive Mental Health Services. Albany: 

" State Department of Mental Hygiene. 1977. 

and, Kenneth C. "Principles of path analysis." In E. F. Borgatta (Ed.), 
Sociological Methodology 1969, Рр. 3-37. San Francisco: Jossey-Bass, 1968. 


Lenski, Gerhard. Power and Privilege. New York: McGraw-Hill, 1966. 
Levinson, Daniel J. ‘Role, personality, and social structure in the organizational 


Setting." Journal of Abnormal and Social Psychology 58:170-180 (1959). " 

Lieberzan, S. "The effects of changes in roles on the attitudes of role occupants. 
Human Relations 9:385-402 (1956). 

Lipsitt, Раш D. ‘Emergency admission 0 
hospitals following statutory modification.” 
(Eds.), New Directions in Psycholegal Research, 
Reinhold Co., 1980. 


' In A. Bindman and A. Spiegel 
2-49, New York: Behavioral Sci- 


r and van Thillo, Marielle. ACOVS, A 
Covariance Structures. Princeton: 


ess of law and the attitudes of 
` In P. D. Lipsitt and 
New York: Van 


eneral linear models." In 
Social Sciences (Second 


Five-Year Plan for the Development 
New York 


f civil involuntary patients to mental 
"In P. D. Lipsitt and B. D. Sales 
New York: Van Nostrand 


324 /Psycholegal Issues Affecting the Care and Treatment of Patients 


National Association of Attorneys General. The Right to Treatment in ac 
Health Law. Raleigh, N.C.: Committee on the Office of Attorney General, A : 
Parsons, Talcott. "The mental hospital as a type of organization." In igi 
Greenblatt, et al (Eds.), The Patient and the Mental Hospital, pp. 108-129. 
Glencoe, Ill.: The Free Press, 1957. €— in 
Perrucci, Robert Circle of Madness: On Being Insane and Institutionalizec 
America. Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1974. | ficial 
Pfohl, Stephen J. Right to Treatment Litigation: A Consideration of Judic i 
Intervention into Mental Health Policy. Columbus, Ohio: Ohio Department 0: 
Mental Health and Mental Retardation, 1975, . f 
Rabkin, Judith G. “The role of attitudes toward mental illness in evaluation 0 
mental health programs." In Elmer Struening and Marcia Guttentag (Eds.), 
Handbook of Evaluation Research, pp. 431-482. Beverly Hills, CA: Sage, 1975. 
Revelle, William. Cluster Analysis and Scale Construction. Ann Arbor, MI: 
Center for Research on Learning and Teaching, 1971. 
Rogers, Everett M. and F. Floyd Shoemaker. Communication of Innovations: A 
Cross-Cultural Approach. New York: The Free Press, 1971. 
Scheff, Thomas. Being Mentally Ill. Chicago: Aldine, 1966. А 
Schuman, Howard, and Johnson, Michael P. "Attitudes and behavior." In Alex 
Inkeles, et al, Annual Review of Sociology, pp. 161-207, Volume 2. Palo Alto. 
CA: Annual Reviews, Inc. 1976. 
Schwartz, Morris S. "What is a therepeutic milieu?" In M. Greenblatt, et al 
(Eds.), The Patient and the Mental Hospital, pp. 130-144. Glencoe, Ill.: The 
Free Press. 1957, 


1 Mental Hospitals. Chapel Hill: 
Institute for Research in Social Science, Uni i , 1961. 


Press, 1949, 
Strauss, Anselm L.,iét 
Free Press, 1964, 


Szasz, Thomas. The Myth of Mental Illness. New York: Hoeber-Harper, 1961. 


Szasz, Thomas. The Manufacture of Madness. New York: Harper and Row, 1970. 
Vail, David J. Dehumanization and the Institutional Career. Springfield, Il.: 
Charles C. Thomas, 1966. 


Warren, Carol A. B, “Involuntary commitment for mental disorder: the applica- 
tion of California's Lanterman-Petris- 


Short Act.” Law and Society Review’ 
11:629-649 (1977), 


Wheeler, Stanton, “The Structure of formally organized socialization settings." In 
O. G. Brim, Jr. and S. Wheeler, Socialization After Childhood, pp. 51-116- 
New York: John Wiley, 1966. 

Wright, S. “Path coefficients and path regressions: alternative or complementary 
concepts?" Biometrics 16:189-202 (1960). 


Zander, Alvin, et al. Role Relations in the Mental Health Professions. Ann Arbor. 
MI: The University of Michigan Press, 1957, 


al. Psychiatric Ideologies and Institutions. New York: The 


Factors Affecting the Patients' Rights Ideology/ 325 


FOOTNOTES TO CHAPTER 13 


'A much more ex i /sis Cz i 
idm xtensive analysis can be found in my doctoral dissertation (Freddolino, 
?This a sis spi izati 
in cae of hospital organization draws heavily on the work of Stanton and Schwartz 
ene nap (1956), Parsons (1957), Goffman (1961), Scheff (1966), Wheeler (1966) 
Aur on oe and Perrucci (1974). : " 
is situation later became the basis for a landmark 7 ` rÀ case i ай 

berger, 405 F. Supp. 974 (D.D.C. 1975) — —np РИМ 
ipai analyses using the questionnaire data are currently in progress. 
cle utilized two computer programs with somewhat different algorithms: the 
dee, d program in MIDAS (Fox and Guire, 1974:36-39), and the ICLUST program 
en at The University of Michigan's Center for Research on Leaming and Teaching 
The SD. Results from the two analyses were very similar. 

coefficients and error terms for the five items are as follows: 


Item Coefficient Error Term 
REFUSE .626 -780 
VOICE .477 .879 
CMH .520 .854 
DELTA .368 :930 
TREAT .530 848 


"This interpretation was reinforced by a conversation with Thomas Szasz which took place 


wae the data collection stage of the study. 
The is equivalent to saying that their disturbance varianc 
e remaining equations in the model are: 


EDUC = (-.323) SEX + .946 
PROF = (.848) EDUC + (—.123) RACE + 496 
EXPER = (.249) PROF + .969 у 
RADICAL = (-.180) SEX + .984 (R?-.032) 

"This approach was suggested by Joseph C. Fisher. The resulting equation is: 

(—.186) RACE + (~.503) PROF?*+ 

AD + .715 (R°= .489). 


e included simultaneously 


es are uncorrelated. 


IDEOLOGY = (-.181) SEX + 
(.746) POWER + (—.434) TR 


C also Kim and Kohout (1975:371-372). Both terms cannot b 
[es of their high intercorrelation (r=.9850). 
nA e the DISCUSSION section below. : . . 
Tadaa more detailed presentation of my use of LISREL with this model can be found in 
1 an (1977:134-138). ки 
the DM control is critical to the analysis of net ellects, For example, iy eamm 
IDEOL agents for RACE, one can see the effects of respondents’ racial background on 
and power over and above the impact through the influence of respondents’ profession 
14) rom th position. : 
tenets T e results of Equation 2, it appears that 
Suppor fen traditional medical model for menta 
“This fi or the model between whites and nonwhites. | 
ideolo, finding supports the idea that patients" rights i s 
вады іп the mental health field. The coefficient for RADICAL in Equ i r 
Ls, cally insignificant and were dropped from the equations, indicating no difference in 
epus between those who identified themselves as conservative and those identified as 
ichot ог radical, suggesting that PRI is not easily amenable to a simple liberal-conservative 
omy. Equation 2, however, shows that TRAD is influenced by RADICAL, with self- 


men are also more likely to support the 
1 illness, while there is no difference in 


deology is different from broader 
quations 3 and 4 were 
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identified conservatives more likely to show high scores on traditionalism. Finally, it should 
be noted that the large, negative coefficient for TRAD in Equation 3 (which indicates that 
when POWER and PROF are controlled for, respondents who are high in traditionalism will 
be low in their scores on patients’ rights ideology) suggests that the two ideologies may be 
somewhat antithetical. 

"Among the respondents, the correlation between power position in the organization and 
patient care responsibilities is equal to .639, indicating that lower-level staff are more likely 
to have direct patient care responsibilities. . 
"А much more thorough examination of patient care responsibilities in this context 15 
presented in Freddolino (1977:160-177). - 
"The mean score for the miscellaneous, professional category (which includes activity 
specialists, vocational rehabilitation specialists, etc.) is not included. The mean score for 
this group is 25.571+4.6341. 

"Scores on the questionnaire equivalent follow the same basic pattern, although therapy 
aide scores are not as divergent from nurses’ Scores. 

""Traditionalism scores for the questionnaire respondents follow basically the same pattern. 
“The mean TRAD score for the miscellaneous, professional group in the interview sample is 
30.00 3.96. 
МУ current research attempts to develop this perspective more fully. 

"Additional analyses to support this conclusion can be found in Freddolino (1977:160-177). 
"'It should be noted that very few respondents are fully supportive of extending patients 
rights. For the most part, they vary on the extent of their resistance. 

"It is of interest to note that the first Steps in developing such a plan have appeared па 
recent New York mental health five-year plan (Kolb, 1977:99-102), 
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